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STATEMENT OF THE CASE 


This is an appeal from an order of the District Court 
for the District of Columbia denying a motion filed in 
propria persona to reinstate a suit dismissed by the Clerk 
of the District Court for failure to prosecute a civil action. 


The action of the Clerk was taken pursuant to local Rule 
13 of the District Court of the District of Columbia.” 


This rule provides for dismissal of the plaintiff’s com- 
plaint without prejudice for failure for ‘‘six months from 
the time action may be taken to comply with any law, 
rule or order requisite to the prosecution of his claim... 
or take other action looking to the prosecution of his claim.”’ 
The appellant’s (who is the plaintiff below) omission was 


1 Local Rule 13 provides for Dismissal for Failure to Prosecute. 


(a) DismissaL WITHOUT PREJUDICE: Notice oF: WarninG. If a party 
secking affirmative relief fails for six months from the time action may be 
taken to comply with any law, rule or order requisite to the prosceution of his 
claim, or to avail of a right arising through the default or failure of an 
adverse party, or take other action looking to the prosecution of his claim, 
or to file a certificate of readiness under Rule 11(d) within six months of 
the date the action is called on the call of the civil calendar, the complaint, 
counterclaim cross-claim or third party complaint of said party, as the case 
may be, shall stand dismissed without prejudice, whereupon the Clerk shall 
make entry of that fact and serve notice thereof by mail upon every party 
not in default for failure to appear, of which mailing he shall make an 
entry. One month prior to the termination of the six month period the 
Clerk shall warn the dilatory party by mail that his claim will stand dis- 
missed if he fails to comply with this rule, making an entry in the docket 
of the mailing. 


(b) FaILure TO Warn: EFFECT. A failure of the Clerk to give the warn- 
ing as above provided will not affect the running of the six months’ period 
or otherwise relieve a party from operation of this rule. 


(c) Acrion From Municipan Court: Faiture To Pay Fiuine Fee. If the 
plaintiff in an action certified from the Municipal Court on a plea of title 
fails to pay the filing fee within ten days from approval by the Municipal 
Court of the undertaking required by Titlell, Section 738 of the District of 
Columbia Code (1951), the defendant may pay the same and move to have 
the action dismissed. 
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in failing to file a certificate of readiness for trial as re- 
quired by local Rule 11° of the District Court. 


2Local Rule 11 provides for the calendaring and assignment of actions; 
certificate of readiness; call of the civil calendar; assignment commissioner, etc. 

(a) GENERAL CALENDAR, There shall be a general calendar, so kept as to 
distinguish between ‘‘jury’’ and ‘‘non-jury’’ actions. 

(b) An action shall be calendared by the Clerk as soon as it is at issue. 
He shall give notice thereof to all parties. (Revised June 25, 1958). 

(ce) Action From Municipan Court. An action certified from the Municipal 
Court on a plea of title may be placed on the general calendar without fur- 
ther pleadings if the filing fees are paid. 

(d) CeRTIFICATE OF READINESS. After a civil action is at issue and placed 
on the gencral calendar, any party thereto not in default may file and serve 
a certificate of readiness. Such certificate shall constitute a representation 
that all discovery has been completed and that the case is actually ready for 
trial. Within ten days thereafter any other party to the action may file objec- 
tions to the certificate of readiness. If no objections are filed within ten days, 
the action shall be placed on the Ready Calendar. If objections are filed 
within said period, the party objecting shall at the same time provide and 
deliver to the Clerk a motions card calendaring same. In the event no motions 
card is provided at the time objections are tendered for filing, the Clerk shall 
refuse to accept the objections for filing. If the Motions Court overrules the 
objections, the action shall be placed on the Ready Calendar. If the Motions 
Court sustains the objections the action shall not be placed on the Ready 
Calendar, but in that event another certificate of readiness may be filed by 
any party at a later date, and such certificate shall be subject to the same 
procedure. 

(e) READY CALENDAR. There shall be prepared and maintained by the 
Assignment Commissioner a Ready Calendar, Every civil action in which a 
certificate of readiness has been filed shall be placed on the Ready Calendar ten 
days after the filing of the certificate, if no objection has been filed thereto. 
If objections have been filed to the certificate within said ten-day period, then 
the action shall be placed on the Ready Calendar if and when the objections 
are overruled by Motions Court. From the ready calendar the Assignment 
Commissioner shall prepare and post daily assignments for pre-trial and for 
trial. Except when otherwise directed the Assignment Commissioner will not 
enter upon the ready calendar or assign for pre-trial any action to obtain a 
patent or registration of a trade mark wherein the Commissioner of Patents 
is the sole defendant. (Revised November 21, 1961) 

(f) Except motions for a continuance or advancement of trial date, or for 
judgment, no motion may be filed or accepted by the Clerk for filing in any 
civil action after it is placed on the ready calendar except by leave of the 
Pre-Trial Judge who shall grant the same only upon showing of extraordinary 
circumstances arixing subsequent to the filing of the certificate of readiness. 
Neither the granting of such motions nor the taking of depositions noticed 
after filing certificate of readiness shall operate to delay pre-trial or trial. 
(Rev. June 27, 1961) 

(g) The filing of a suggestion of death, or of bankruptcy (sce Rule 56(b) 
of these Rules), by any party to an action on the ready calendar shall operate 
to restore the action to the general calendar. (Emphasis supplied.) 
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The material facts leading to the action of the court 
below are these: 


In the spring of 1958,? the appellant was the owner of a 
$40,000 apartment house in the southeast section of the 
District of Columbia. At that time and at all times he was 
an actual resident of the State of Florida. The appellant 
is a comparatively young man, being age 30 in the current 
year. During the spring of 1958, several acts of vandalism 
were committed on the apartment which resulted in severe 
damage to the real estate totalling in excess of $19,000. 


Appellant claimed against his insurance company on the 
vandalism and malicious mischief coverage, which claim 
was denied on technical grounds by the company, appellee 
here. (J.A. 9, 10, 11, 12) 


In 1959, the appellant instituted a law suit in the Dis- 
trict of Columbia on the insurance contract to recover for 
the damages done to his property. (J.A. 7) Thereafter, 
on two separate occasions, June of 1960 and February of 


1961, the case was listed for trial. Both times the case 
was continued at plaintiff’s request. 


The first continuance was granted for two reasons: (1) 
one of the plaintiff’s material witnesses, an elderly woman 
in her late seventies, had broken her hip in a fall, shortly 
before the trial date. At the time of trial, she was physi- 
cally unable to move from her residence in Florida to the 
court in the District of Columbia. This fact was brought 
to the court’s attention by telegram from the plaintiff 
directed to the Assignment Judge and the Clerk of the Court 
(J.A. 27), followed by a letter signed by a physician in 
Florida attesting to the fact that the witness in question 
was physically incapable of being moved at that time 


3 The statute of limitations has run on plaintiff’s claim. His claim for relief 
arose in May of 1958. The action was dismissed in July of 1962, The statute 
of limitations on a simple contract is three years, Sce District of Columbia 
Code 12-201. 


oO 


(J.A. 27, 28); (2) at the time of trial a prior pending 
legal action required appellant to be present in Florida. 
This fact was certified to by telegram dispatched to the 
Assignment Judge and the Clerk of the Court and signed 
by the attorney representing the appellant in the action 
which was taking place in Florida. (J.A. 26, 54) 


The second continuance was necessitated because of the 
fact that the case came on for trial when the weather con- 
ditions in Washington were possibly the worst experienced 
in the District of Columbia in the 20th Century. In the 
period surrounding the trial date heavy snows fell on 
the Washington area (J.A. 54). The appellant resides 
in a rural area in Florida and his mail is dispatched to a 
post office box in Titusville, Florida. He received notice 
of the trial date only one day before the date of trial 
(J.A. 54). Because of the extreme weather situation, and 
the need for special arrangements to transport his witness 
including a stretcher, * * * 


Appellant, on motion of the defendant below, was then 
required to post $100.00 cash as security for costs, which 
he did. 


Thereafter, three months later, the appellant’s then 
attorneys withdrew from the case. This action was taken 
pursuant to written motion, of which the appellant received 
no notice. (J.A. 41) On May 23, 1961, the appellant, 
not having contested the motion, District Court entered 
an order permitting the attorneys to withdraw from the 
case. 


The plaintiff was now unrepresented and resided approxi- 
mately 1,000 miles from the District Court. 


The attorney for the defendant, appellee here, six days 
after the above order was entered, filed a motion to dismiss 
the action for want of prosecution. Notice was dispatched 
to the appellant by ordinary mail despite the prior history 
of difficulty in communicating with him. Again, the appel- 
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lant did not receive notice of the filing of the motion and 
the court allowed the motion, it having not been contested. 
(J.A. 53, 63) 


As soon as appellant was able to ascertain this fact he 
communicated immediately with the court by telegram and 
requested that the action taken by the court be vacated 
and his suit be reinstated. (J.A. 41, 42) 


The court fixed a date for a hearing on his request and 
the appellant journeyed from Florida to the District of 
Columbia and appearing in propria persona advised the 
court of his enthusiastic willingness to proceed in his suit 
against the appellee insurance company. 


After oral argument, the court entered an order requiring 
the appellant to pay $100 to the attorney for the appellee 
to reimburse him for the expenses incurred otherwise the 
case to be dismissed. Appellant paid the money as directed. 
(J.A. 56) 


Appellant advised the court that after his attorneys had 
withdrawn from the ease he had experienced difficulty in 
obtaining replacement counsel. In fact, he had sought 
the aid of the District Bar Association without success. 
(J.A. 55) 


The appellant left the court with the definite impression 
in his mind that he would be notified of the trial date in 
ample time to appear (J.A. 61, 62). 


From time to time, the appellant, or his mother, tele- 
phoned the Clerk of the District Court for the District of 
Columbia and sought to establish when the case would be 
listed for trial. In each instance, he or his mother, were 
assured by the Clerk that the case was at issue, that there 
was nothing further to do and that it would come on for 
trial in the regular course. (J.A. 59, 60, 61, 62) 
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In July of 1962, the appellant made another telephone 
call to the Clerk of the District Court. As a result of 
drawing the Clerk’s attention to the docket entries in the 
case, it was established that no action had been taken 
for a period in excess of six months in the case. 


The Clerk of his own motion entered an order dismissing 
the action without prejudice under Rule 13. (J.A. 60)* 


The plaintiff appellant received notice of this action and 
immediately communicated with the court by filing from 
Florida a motion in propria persona to reinstate the action 
which had been dismissed. 


The appellee filed an answer in opposition to the motion 
to reinstate, which erroneously averred that the case had 
been listed for trial on three prior occasions whereas in 
fact it had been listed but twiee. (J.A. 48) 


Appellant in the meantime attempted by telephone calls 
to retain the services of an attorney in the District of 
Columbia. 


He communicated with his present attorney’s office by 
making, on two different days, long distance telephone calls 
from Florida. But because of coincidences, counsel was 
not available in his office cither time. On the day before 
the motion to reinstate was to be heard, the plaintiff, now 
in the District of Columbia, retained present counsel to 
represent him. (J.A. 61) 


4This action of the Clerk was crroncous in three respects: Rule 13 re- 
quired: (1) that one month prior to the termination of the six months period, 
the Clerk shall warn the dilatory party by mail that his claim will stand 
dismissed if he fails to comply with this rule, making an entry in the docket 
of the mailing. This was not done; (2) the notice of dismissal was to be 
noted six months after the failure to file a certificate of readiness, In fact, 
it was done 11 months after the failure; (3) Rule 11 provides that no motion 
may be filed or accepted by the Clerk after it has been placed on the ready 
calendar except by leave of the pre-trial Judge. The motion to dismiss, filed 
May 29, 1961, and the notation of dismissal dated July 25, 1962, were both 
actions taken in violation of this rule since there is no showing that leave 
of the pre-trial Judge was sought or granted. 
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Counsel had no opportunity to review the record because 
of the lateness of the day. (J.A. 61) The following day 
the record was unavailable since it was before the court 
as one of the motions to be heard. 


Based upon the sketchy oral argument, the erroneous 
answer to the motion and erroneous application of the rules 
by the Clerk, the District Court entered an order refusing 
the motion to reinstate. It is to review this action that 
this matter is now before this Court. 


STATUTES INVOLVED 


Rule 41 of the Federal Rules of Civil Procedure (a) 
Voluntary Dismissal; Effect Thereof (1) By Plaintiff; By 
Stipulation. Subject to the provisions of Rule 23 (c), of 
Rule 66, and of any statute of the United States, an action 
may be dismsised by the plaintiff without order of court 
(i) by filing a notice of dismissal at any time before 
service by the adverse party of an answer or of a motion 
for summary judgment, whichever first occurs, or (ii) by 
filing a stipulation of dismissal signed by all parties who 
have appeared in the action. Unless otherwise stated in 
the notice of dismissal or stipulation, the dismissal is with- 
out prejudice, except that a notice of dismissal operates 
as an adjudication upon the merits when filed by a plaintiff 
who has once dismissed in any court of the United States 
or of any state an action based on or including the same 
claim, 


(2) By Order of Court. Except as provided in paragraph 
(1) of this subdivision of this rule, an action shall not be 
dismissed at the plaintiff’s instance save upon order of 
the court and upon such terms and conditions as the court 
deems proper. If a counterclaim has been pleaded by a 
defendant prior to the service upon him of the plaintiff’s 
motion to dismiss, the action shall not be dismissed against 
the defendant’s objection unless the counterclaim can re- 
main pending for independent adjudication by the court. 
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Unless otherwise specified in the order, a dismissal under 
this paragraph is without prejudice. (b) Involuntary 
Dismissal: Effect Thereof. For failure of the plaintiff to 
prosecute or to comply with these rules or any order of 
court, a defendant may move for dismissal of an action 
or of any claim against him. After the plaintiff has com- 
pleted the presentation of his evidence, the defendant, 
without waiving his right to offer evidence in the event 
the motion is not granted, may move for a dismissal on 
the ground that upon the facts and the law the plaintiff has 
shown no right to relief. In an action tried by the court 
without a jury the court as trier of the facts may then 
determine them and render judgment against the plaintiff 
or may decline to render any judgment until the close of 
all the evidence. If the court renders jundgment on the 
merits against the plaintiff, the court shall make findings 
as provided in Rule 52(a). Unless the court in its order 
for dismissal otherwise specifies, a dismissal under this 
subdivision and any dismissal not provided for in this 
rule, other than a dismissal for lack of jurisdiction or for 
improper venue, operates as an adjudication upon the 
merits. 


STATEMENT OF POINTS 


1. The lower court abused its discretion in refusing to 
reinstate appellant’s complaint. 


A. The prior continuances were properly granted and 
should not have been considered by the court in dis- 
posing of the motion to reinstate. 


. The local rules of court were improperly applied. 


. The claim was being vigorously prosecuted. 


. Reinstating would not prejudice the appellee. 


. Appellant’s case had not been on the docket an unrea- 
sonable time. 


. The monetary loss to appellant is great. 
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SUMMARY OF ARGUMENT 


Appellant’s suit in the District Court commenced against 
his insurance company for $19,000 worth of vandalism and 
malicious mischief done to his real estate was dismissed 
ex parte by the Clerk of the Court without a hearing 
pursuant to Local Rule for failure to prosecute 3 years 
after the date of commencement. The plaintiff below filed 
a motion to reinstate which was denied. 


The court in so doing abused its diseretion for the follow- 
ing reasons. The statute of limitations had run at the 
time of the dismissal. The Clerk did not follow the rules 
of the court and violated them in at least 3 respects (1) 
he gave no notice a month before dismissing the action 
although required by rule 13 to so do, (2) he took his 
action 5 months after the time the rule required him to 
so act and (3) in so acting he violated another rule, Rule 11, 
of the court, which provides no motion may be filed after 
a case has been certified ready for trial without first having 


the approval of the pre-trial Judge. He did not have this. 


Tn the cases of dismissal for want of prosecution the 
question of whether or not the court abused its discretion 
turns upon the facts in each case. In those cases where 
the reviewing court found no abuse of discretion the case 
had been on the docket for in excess of 5 years. This time 
lag is crucial to each case. Here the time involved was 
3 years. 


There is no claim by the appellee that reinstating the 
action would have prejudiced it in defending the claim. 
This is a factor considered in some of the cases. 


The appellant stands to lose $19,000 without ever having 
his day in court. 


Significantly, the appellant was not represented by coun- 
sel. He attempted over the course of almost a year to 
ascertain whether there was anything more he should do 
to get his case heard by telephoning from Florida the 
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Clerk of the Court in the District of Columbia. In each 
instance, the Clerk, obviously under a misapprehension, 
told him there was nothing further for him to do and that 
his case would be called for trial in due course. 


The inequity of depriving a litigant of (1) his claim and 
(2) his day in court for failure to follow the rules is accen- 
tuated when it is a fact that the Clerk who dismissed the 
ease, himself failed to follow the rules. The above action of 
the Clerk should have estopped the lower court from a 
literal application of the letter of its rules. 


ARGUMENT 


1. THE LOWER COURT ABUSED ITS DISCRETION IN REFUSING 
TO REINSTATE APPELLANT’S COMPLAINT 


A. The Prior Continuances Were Properly Granted and Should 
Not Have Been Considered by the Court in Disposing of 
the Motion to Reinstate 


The court has the inherent power within the bounds of a 
sound discretion aside from the authority to dismiss granted 
by Rule 41, Fed. R. Civ. P., 28 U.S.C.A., or by any local 
law or practice to dismiss an action for lack of prosecution. 
Slavitt v. Meader, 107 U.S. App. D.C. 396, 278 F. 2d 276 
(1960).° 


It is submitted that the court below in this instance did 
abuse its discretion. 


It is important that the areas encompassed by the exercise 
of the court’s discretion be delineated at the outsct. 


The two prior listings of the case for trial and the two 
prior continuances should not properly have entered into 
the judgment of the court. Both actions were passed upon 


5 Courts always had inherent power to dismiss pending actions for lack of 
diligence in bringing them to trial, Rule 41(b), 28 U.S.C.A. did not take 
away or limit this power but recognized it and incorporated it in a code of 
procedure. The local rule which figures in this case provides that under 
certain conditions it will be exercised automatically. 
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by the court and were found justified under the cireum- 
stances and both were amply supported by valid precedents. 


The illness of a witness justifies delay in prosecution 
of an action. Fellerman v. Platt, 103 N.Y.S. 2d 304 (1951). 
There the court stated that the illness of a material witness 
was sufficient legal excuse for the adjournment sought. To 
the same effect: Osborn v. Van Cort (1844, N.Y.), 1 How. 
Pr. 51. See also Anno.: Action-Prosecution-Time Limit, 
80 ALR 2d 1413 (1960). 


It cannot be questioned that a party in two court pro- 
ceedings at different places is bound by the first notice of 
trial in requirement of his presence at that trial affords a 
ground for a continuance of the other proceeding. Neven 
v. Neven, 38 Nev. 541, 148 P. 354, 154 P. 78 (1915). 12 Am. 
Jur. Continuances {14 (p. 457, Edit, 1938). 


The unavailability of a party because of extreme weather 
circumstances is a well-established ground for continuance. 


Thus, the question reduces itself to—was it an abuse 
of discretion for the court to refuse to reinstate a suit 
which had been dismissed after the statute of limitations 
had run, where the local rules were improperly applied 
against the party against whom the order operated who 
was not represented by counsel, resided in a jurisdiction 
approximately 1,000 miles from the court where such lack 
of representation was known to the Court, the Clerk and 
counsel for the appellee where the party against whom the 
order operates has diligently sought to ascertain the status 
of his case by frequent telephone ealls to the Clerk of the 
Court which Clerk has inadvertently created an erroneous 
impression in the party’s mind that there was nothing fur- 
ther for him to do and where the court’s action was based 
upon an erroneous understanding of what the facts were 
in that the answer filed in opposition to the motion to rein- 
state averred that the case had been listed for trial three 
times whereas in fact it had been listed but twice. 
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B. The Local Rules Were Improperly Applied 


Although local Rule 13, supra p. 2, specifically by 
its terms provides that a month before a dismissal takes 
place notice of the contemplated action must be given to 
a party against whom the dismissal will operate, such notice 
was not given. The rule further provides that the Clerk 
shall dismiss 6 months after the failure to file a certificate 
of readiness. Here, dismissal was not noted until almost 
a year after the failure to file a certificate of readiness. 
These failures to comply with the rule were all the more 
harmful when it is recalled that the appellant was appear- 
ing in propria persona and the statute of limitations was 
running, Finally, there was a complete failure on the part 
of the Clerk to comply with the directions contained in Rule 
11 when, on July 25, 1962, the Clerk filed a notation of 
dismissal. Rule 11 specifically provides that once a cer- 
tificate of readiness has been filed no motion may be filed 
or accepted by the Clerk for filing except by leave of the 
pre-trial Judge. The language of Rule 11 does not by name 
cover the ‘‘notation of dismissal’’. However, it is clear 
from a reading of Rule ii in its entirety that the intention 
there is that no action may be taken relating to a civil 
action after a certificate of readiness has been filed without 
prior approval of the pre-trial Judge. This prior approval 
was not obtained. 


Where the application of a rule of court results in dep- 
rivation of substantial property interests effecting a for- 
feiture of appellant’s property the terms of such rule in 
the interest of fairness should be strictly followed, especially 
where the effect of the rule is to deprive the party of a 
day in court. 


C. The Claim Was Being Vigorously Prosecuted 


That the appellant was enthusiastically pursuing his 
claim is evident from the record. In a period of less than 
three years the appellant, an actual resident of the State 
of Florida, appeared physically in the District of Columbia 
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on four separate occasions: to inspect his property and 
retain counsel, for the taking of his deposition by defendant 
and the oral argument on two motions to dismiss. The 
expense and time consumed is an indication of the desire 
of appellant to prosecute his action diligently. 


D. Reinstating Would Not Prejudice the Appellee 


In determining the extent of the court’s abuse of its 
discretion it is helpful to examine the effect of reinstate- 
ment upon the defendant appellee. 


As ean be seen from the record (J.A. 15-25, 34-37) the 
bulk of the appellee’s defense rested upon the production 
of records from different corporations and governmental 
podies in the District of Columiba which will always be 
available for trial. The only subpoenas issued by appellee 
were to bring in certain records from the Police Depart- 
ment, the Gas Company, a title insurance company, the 
electric company and the Water Department and the 
Recorder of Deeds. These witnesses the defendant appar- 
ently felt it had to subpoena. These records will always 
be available in the future. In reinstating the action no 
harm would have befallen the defendant appellee as was 
alleged in Rankin v. Shayne Bros., Inc., 108 App. D.C. 47, 
280 F. 2d 55 (1960), and Jarva v. U. S., 280 F. 2d 892 
(C.A. 9 Cir. 1960). See also, 80 ALR. 2d 1404. 


E. Appellant's Case Had Not Been on the Docket An 
Unreasonable Time 


In those decided cases finding no abuse of diseretion in 
the court’s action in dismissing claims for want of prose- 
cution, the time the case had been on the docket from the 
commencement of the action to the time of dismissal was 
extremely important and always was substantially greater 
than here. The time here involved is approximately 3 
years, the dismissal taking place in 1962, the action having 
been commenced in 1959. 
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In Link v. Wabash RR Co., 6 F.R. Serv. 2d 41, 6.11 
Case 1; — U.S. — (1962), the time involved was in excess 
of six years. In Darlington v. Studebaker, Packard Corp., 
261 F. 2d 903 (7 Cir. C.A. 1959), the time involved was 
five years. In Ordnance Gauge Co. v. Jacquard Knitting 
Machine Co., Inc., 21 F.R.D. 575, 265 F. 2d 189 (C.A. 3rd 
Pa. 1959), the time involved was in excess of six years. 
In Rankin v. Shayne Bros., supra p. 14, the time in- 
volved was approximately seven years. In Slavitt v. 
Meader, supra p. 11 the time involved between start- 
ing suit and dismissal was in excess of six years. 


F. The Monetary Loss to Appellant Is Great 


Manifestly, substantial property rights are here in- 
volved. Even in this day and age, $19,000 is not a trifling 
sum. 


The action of the Clerks combined to effectively deprive 
the appellant of his day in court. In stating this fact, 


it is not intended here that these remarks disparage an 
overburdened, competent and efficient staff of the Clerk 
of the District Court. 


It was the coming together of a set of events which 
ordinarily would not happen which combined to cause 
appellant’s loss. 


It was the erroneous statement of the counsel for the 
appellee which certainly was unintentional which never- 
theless contributed to the facts entering into the judgment 
of the court. 


It was the circumstance of the appellant being unrepre- 
sented and unfamiliar with the rules peculiar to the District 
of Columbia District Court which contributed to the appel- 
lant’s loss. Certainly, this Court reacts violently to the case 
of an unrepresented criminal defendant in the District 
Court. Admittedly, property rights are not as important 
as personal rights. Nevertheless, the principle is the same. 
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An unrepresented litigant is in a perilous position whether 
the matter involved is his personal rights or his personal 
property. In such instances the court should insist that the 
application of the local rules by the Clerk must be correct 
in all respects before allowing them to take effect. 


CONCLUSION 


The order of the District Court refusing appellant’s 
motion to reinstate his complaint should be reversed. 


Mionasx J. Stack, JR. 
Attorney for Appellant 
1725 K St., N.W., Suite 1106 
Washington 6, D. C. 


APPENDIX 


INDEX TO JOINT APPENDIX 


Civil Docket 
Complaint 
Answer 
Praecipe 
Pretrial Proceedings 
Civil Subpoena—Washington Gas Light Co. .....-..- 16 
Civil Subpoena—Potomac Electric Power COi iss sees 17 
Civil Subpoena—Registrar of the Water Department 

for the District of Columbia Government 19 
Civil Subpoena—Recorder of Deeds, D. Corie acctrs aes 20 
Civil Subpoena—Potomac Electric Power COs wise! 22 
Civil Subpoena—George Gately 23 
Civil Subpoena—Corporal Anthony A. Cuozzo 
Order Striking Certificate of Readiness 
Praecipe 
Civil Subpoena—Mr. Fernando Javier 
Civil Subpoena—Potomac Electric Power COs sieeve 31 
Civil Subpoena—Washington Gas Light Co. ........- 33 
Civil Subpoena—Corporal Anthony A. Cuozzo 34 
Civil Suhpoena—Recorder of Deeds, D. Oe eee 36 
Order Striking Certificate of Readiness 
Motion to Withdraw as Council for Plaintiff 
Defendant’s Motion to Dismiss for Failure to Prosecute 40 
Order Granting Defendant’s Motion to Dismiss for 

Failure to Prosecute 
Notation of Dismissal 
Motion to Reinstate 
Defendant’s Opposition to Plaintiff’s Motion to Rein- 


Order Denying Plaintiff’s Motion to Reinstate 
Notice of Appeal 

Proceedings of Tuesday, July 18, 1961 
Proceedings of Thursday, September 6, 1962 


IN THE 


United States Court of Appeals 


For tHe District or CoLumsia Circurr 


—- 


No. 17,392 


—— 


Tuxzopore Rossins, Appellant, 


v. 


Frremen’s Insurance Company oF Wasurnetoy, D. C., 
a corporation, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


—_—__ 


JOINT APPENDIX 


——— 


2 
Civil Docket 


Unrrep States Disrricr Court 
FOR THE District oF COLUMBIA 
THroporE Rossins, Louis Barp 
v. 
Fiemen’s Insurance Co. of Wasuincton, D. C., 
a corporation, 


Attorney: Michael J. Stack Jr., 1725 K St. N-W. 
Attorneys: Mercier, Sanders, Baker & Schnabel, 613 15th 
St, N.W. 


No. 502-59 


Action for: Insurance Policy for Property Damage 
Caused by Vandalism—$19,000.00 


Jury demand 


1959 Ree’d Disb’d 
Feb. 20—First 10.00 
Feb. 20—U. S. Treas. 10.00 


1960 
July 28—Robbins 


1962 
Sept. 25—Stack 
Sept. 25—U. S. Treas. 
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Unirep Srares District Court 
FOR THE District oF CoLuMBIA 


Txropore Rossins, Lovis Barp 


Vv. 


FrreMen’s Insurance Co. or Wasuincton, D. C., 
a corporation. 


Attorney: Michael J. Stack Jr., 1725 K St., N.W. 
Attorneys: Mercier, Sanders, Baker & Schnabel, 613 15th 
St. N.W. 


No. 502-59 
Action for: Insurance Policy for Property Damage 
Caused by Vandalism—$19,000.00 
Jury demand 
1959 Ree’d 
Feb. 20—First 10.00 
Feb. 20—U. S. Treas. 


1960 
July 28—Robbins 


1962 
Sept. 25—Stack 
Sept. 25—U. S. Treas. 
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Civil Docket 


Unrrep States DistTRict Court 
FOR THE DISTRICT OF CoLUMBIA 


Proceedings 502-59 


1959 Deposit for cost by 

Feb. 20—Complaint, appearance, jury demand, filed 

Feb. 20—Summons, copies (1) and copies (1) of Complaint 
issued ser. 2-25-59 

Mar. 20—Appearance of Mercier, Sanders, Baker & Schna- 
bel for deft. filed 

Mar. 27—Answer to deft. to complaint, ¢/m 3-26-59. filed 

Mar. 27—Calendared (N) 

May 26—Notice of deft. to take the deposition of pltfs; 
c¢/m 5-20-59. filed 

May 26—Certificate of readiness, discovery open, without 
delay of pretrial and without prejudice to filing of mo- 
tions. (See order 6-9-60). (AC/N) Approved. Young- 
dahl, J. 

June 24—Cause settled and dismissed with prejudice per 
atty. for pltf. and defts. as to pltf., Louis Bard only 
(N/AC) filed. 

Jul. 2—Deposition of pltf Theodore Roosevelt Robbins by 
deft. ($78.10) filed. 

May 26—Called, Youngdahl, J. 


1960 


Feb. 17—Interrogatories by pltfs; ¢/m 2-16-60, filed. 

Feb. 26—Answers of deft to interrogatories; ¢/m 2-25-60, 
filed. 

Mar. 15—Pretrial statement of pltf, filed. 

Mar. 15—Pretrial statement of deft, filed. 

Mar. 15—Pretrial proceedings (signed 3-10-60) (Pretrial 
Examiner) filed. 

Mar. 17—Order directing pltff to furnish Court with copy 
of his 1958 Federal Income Tax return, (N) Matthews, J. 
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Mar. 29—Court grants defts permission to take deposition 
of certain witnesses during trial after notice has been 
served. (Rept’d. E,. A. Kaufman) Matthews, J. 

Mar. 31—Notice of pltff. of taking depositions of Rose Hud- 
son and Florence Robbins; ¢/m 3-23-60, filed. 

June J—Motion of deft for security for costs; Notice; P&A; 
c/s 6-9-60 (per J. Pine’s instruction to counsel); M.C. 
6-9-60, filed. 

June 9—Order striking Cert. of Readiness (AC/N) (Rep. 
D. Copeland) (N) Pine, C. J. 

June 22—Order requiring pltff to deposit security for costs 
of $100.00 cash or $250.00 bond; if not posted by August 
1, 1960, cause will be dismissed. (N) Tamm, J. 

July 28—Deposit of $100.00 cash in lieu of bond per order 
6-22-60; Deposit by T. R. Robbins. 

Nov. 17—Certificate of Readiness (AC/N) filed. 


1961 

Feb. 6—Order striking Certificate of Readiness (AC/N) 
(N) Pine, C.J. 

May 4—Motion of attys for pltff to withdraw as counsel 
for pltff; c/m 5-4-61; M.C. 5-4-61, filed. 

May 18—Cause dismissed as to pltff No. 2 only per all 
counsel (AC/N) filed. 

May 23—Order permitting Franklyn Yasmer and Stanley 
A. First to withdraw as attys for pltf. (N) Youngdahl, J. 

May 29—Motion of deft to dismiss for failure to prosecute; 
P&A; ¢/m 5-22-61; Notice; M.C. 5-29-61, filed. 

Jun 14—Telegram from pltf to Court, dated 6-13-61, re 
notice of motion not being received, filed. 

Jun 14—Order setting motion to dismiss for hearing on 
7-18-61 (N), Youngdahl, J. 

June 21—Affidavit as to mailing, filed. 
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July 24—Order granting deft’s motion to dismiss unless 
pltff pays the deft $100.00 by August 18, 1961; if payment 
is made cause shall be reinstated upon filing of said re- 
ceipt (N). Pine, C.J. 

Aug. 22—Receipt of $100.00 payment for attys fees by atty 
for deft per order of 7-24-61, filed. 


1962 


July 25—Cause dismissed under Rule 13, as of 2-23-62 (N) 
AC/N (By Clerk). 

July 30—Motion of pltff to reinstate; c/m 7-28-62; M.C. 
7-30-62, filed. 

Aug. 2—Opposition of deft to motion to reinstate; ¢/m 
8-1-62, filed. 

Sept. 11—Appearance of Michael J. Stack, Jr., as atty for 
pltff., filed. 

Sept. 18—Order denying motion to reinstate cause. (N) 
Jones, J- 

Sept. 25—Notice of Appeal by pltff from order 9-18-62; 
copies mailed to N. Meyer Baker & Theodore Robbins; 
deposit of $5.00 by Stack. 

Sept. 25—Cost bond on appeal with Glens Falls Insurance 
Company for $250.00 approved and filed. 

Nov. 1—Transcript of proceedings Sept. 6, 1962. Pages 
1-12 (Rep. O’Neal) Clerk’s copy, filed. 

Nov. 5—Record on Appeal delivered to USCA; Deposit by 
Michael J. Stack, Jr. $1.40. 

Nov. 5—Receipt from USCA for Original Papers, filed. 

Nov. 5—Transcript of proceedings, Sept. 6, 1962, pp. 1-12 
(atty’s copy) (Reporter Thomas O’Neal), filed. 

Nov. 5—Transcript of proceedings, pp. 1-10, July 18, 1961. 
Clerk’s copy (Reporter Roger E Frye), filed. 

Nov. 5—Transcript of proceedings, pp. 1-10, July 18, 1961. 
Atty’s copy (Reporter Roger E. Frye), filed. 
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In tHe Unirep States Disrricr Court 
For tHE District or CoLuMBIA 
CIVIL DIVISION 


C.A. No. 502-59 
[Filed February 20, 1959] 


THEODORE Rozszins, 113 Washington Avenue, 
Titusville, Florida 
and 
Louis Barp, 115 Washington Avenue 
Titusville, Florida, Plaintiffs, 


v. 


Frreman’s Insurance Co. or Wasxincton, D.C., a corpora- 
tion, 303 Seventh Street, N.W., Washington, D. C. 
Defendant. 


Complaint 


(On Insurance Policy for Property Damage Caused by 
Vandalism) 


1. Jurisdiction is had in this cause in that the amount 
in controversy exceeds the sum of Three Thousand 
$3,000.00) Dollars, exclusive of Court costs. 


2. Plaintiffs Theodore Robbins and Louis Bard are adult 
citizens of the United States and residents of the State of 
Florida. 


3. The defendant Fireman’s Insurance Co. of Washing- 
ton, D. C. is a body corporate engaged in the insurance 
business in the District of Columbia and having offices and 
agents in said District of Columbia. 


4, The plaintiff Theodore Robbins on June 20, 1955 held 
legal title to an apartment house known as premises 630 
‘6G’? Street Southeast, being situated on Lot 80, Square 
877, in the District of Columbia. 
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5. That for the agreed premium, the defendant on June 
20, 1955 issued to plaintiff Theodore Robbins a certain fire 
and casualty policy of insurance on the above-described 
premises, said policy bearing number 11000/28838, and said 
policy has since remained in full force and effect to the 
present time the stipulated premiums being paid to defend- 
ant. 


6. The aforesaid policy of insurance has an endorsement 
attached providing extended coverage for property damage 
to premises 630 “G’’ Street Southeast, in the District of 
Columbia, caused by acts of vandalism, malicious mischief 
and burglary, ete. 


7. That plaintiff Louis Bard on or about February, 1958 
became the legal title holder of the said premises afore- 
mentioned and has continued the aforesaid insurance pol- 
icy in full force and effect, paying the stipulated premiums 
to the defendant. 


8. That, to wit, in May, 1958 and for some time there- 
after, numerous acts of vandalism, malicious mischief and 
thievery were continually committed by persons upon the 
aforesaid premises and as a direct result thereof caused 
said property to be damaged in the sum of Nineteen Thou- 
sand ($19,000.00) Dollars. 


9. The aforesaid policy of insurance, providing coverage 
for property damage to premises 630 ‘‘G’’ Street Southeast 
caused by vandalism, malicious mischief and theft was in 
full force and effect at all times when the said act of van- 
dalism, malicious mischief and burglary etc. were com- 
mitted. 


40. That all the terms of the aforesaid policy of insur- 
ance were complied with, such as notice of the vandalism 
and property damage and the filing of the required forms. 


Waererore plaintiffs Theodore Robbins and Louis Bard 
demand judgment against the defendant Fireman’s Insur- 


9 


ance Co. of Washington, D. C. in the sum of Nineteen 
Thousand ($19,000.00) Dollars, together with the costs of 
this action. 
FRANKtYN YasMER & STANLEY First 
By: Frankiyn YaSMER 
Attorneys for Plaintiffs 
917 15th Street, Northwest 
Washington 5, D. C. 


JURY DEMAND 


Plaintiffs, by their attorneys, demand Trial By Jury of 
the above cause. 
FrankKtyn YASMER 


In rae Unrrep States Disrricr Court 
For tHe Districr of CoLUMBIA 


Civil Action No. 502-59 
[Filed March 27, 1959] 
TyroporE Ropsins and Louis Baro, Plaintiffs, 
v. 
Firemen’s Insurance Company of Wasurneton, D. C., 
a corporation, Defendant. 
Answer 
Fimsr DEFensE 
(No Cause of Action Stated) 


1. The complaint fails to state a cause of action upon 
which relief can be granted. 


Seconp DEFENSE 
(Plaintiffs’ Failure to Comply with Policy Terms) 
1. Defendant states that the plaintiffs are not entitled 


in this cause because they have violated the specific terms 
of the fire insurance policy in the following respects: 
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(a) Failure to notify defendant of change of ownership, 
the policy specifically providing that it could not be as- 
signed without the consent of defendant 


(b) Failure to notify the company promptly of the oc- 
currence of the loss, the policy specifically providing that 
‘the insured shall give immediate written notice to the 


Me 


company of any loss’’; 


(c) Failure to file a sworn proof of loss, the policy spe- 
cifically providing that such sworn statement must be filed 
within sixty (60) days after the loss; 


(d) Allowing the property to remain vacant more than 
thirty (30) days, the policy endorsement covering vandal- 
ism specifically providing that the defendant shall not be 
liable for loss oceurring while the property is vacant be- 
yond a period of thirty (30) days whether or not such 
period commenced prior to the inception date of coverage 
against vandalism ; 


(e) Failure to protect the property from further damage 
after knowing of loss, the policy specifically providing that 
the insured must protect the property from any such fur- 
ther damage; and 


(f) Failure to maintain the required amount of insur- 
ance on this property and to comply within the eighty 
(80%) co-insurance clause. 


Turrp DEFENSE 


(Plaintiff Theodore Robbins Had No Interest 
In the Property) 


1. Defendant further states that the plaintiff Theodore 
Robbins had no interest in the subject property for the 
reason that he acquired the property on or about June 22, 
1955 and sold or conveyed his interest in said property on 
or about July 6, 1955, by virtue of which he had no interest 
whatsoever in the subject property at the time of the occur- 


11 


rence of the loss; the policy specifically providing that the 
insurance ran in favor of the insured, or his legal repre- 
sentatives, but in no event for any amount more than the 
interest of the insured in the property. 


2. In adition, the policy of fire insurance issued by this 
defendant did not permit an assignment of the policy with- 
out the consent of this defendant and this defendant has 
never consented to any assignment of this policy. 


Fourts DrerensE 


Answering the complaint paragraph by paragraph, de- 
fendant states as follows: 


1. Admits paragraph 1. 


2. Has no knowledge that the plaintiffs are Florida resi- 
dents, but believes the same to be true by virtue of the 
allegations of the complaint. 


3. Admits paragraph 3. 


4. Admits that the plaintiff Theodore Robbins was the 
owner of the premises at 630 ‘‘G’’ Street, S.E. from about 
June 20, 1955 to about July 6, 1955. 


° e * ° * ° * °. * ° 


of fire insurance to the plaintiff Theodore Robbins in the 
amount of $14,000.00, but denies that it has continued in 
force and effect to the present time for the reason that said 
plaintiff Theodore Robbins conveyed said property to one, 
F. Short Jones, on or about July 6, 1955 without notice to 
this defendant and thereafter, said planitiff Theodore Rob- 
bins had no interest in said property. Defendant denies 
the remaining allegations of this paragraph. 


6. Admits that it endorsed the policy issued to said 
plaintiff Theodore Robbins to cover vandalism, malicious 
mischief, ete., on or about March 20, 1956. 


12 


7. Believes that the said Louis Bard is the owner of said 
premises and that he became the said owner on or about 
May 12, 1958. It denies the remaining allegations of para- 
graph 7. 

8. It has no knowledge as to the allegations of paragraph 
8 and, therefore, denies the same. 

9. It has no knowledge as to the allegations of paragraph 
9, and, therefore, denies the same. 

10. Denies the allegations of paragraph 10, and on the 
contrary states that the plaintiff Theodore Robbins failed 
to comply with the terms of the policy issued to him, if the 
same had been in effect, and respectively refers the Court 
to the Second Defense as set forth above. 


Frrs DEFENSE 


(No Policy Issued to Plaintiff Bard, Nor Any Consent 
to An Assignment of Any Policy to Him) 


1. Defendant states further that its policy of fire insur- 
ance issued to the plaintiff Theodore Robbins permitted 
assignment of the policy only with the consent of the de- 
fendant. Defendant never consented to the assignment 
of said policy to Louis Bard or any one else. 


2. This defendant has never issued a fire or other policy 
to the plaintiff Louis Bard. 


Sixt DEFENSE 


Defense denies each and every allegation of the com- 
plaint not specifically admitted. 


Mercier, Sanpers, Baker & ScHNABEL 
By N. Meyer Baker 

Attorneys for Defendant 

613 15th Street, N.W. 

710 Metropolitan Building 
Washington 5, D. C. 

ME 8-2241 


Praecipe 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[Filed May 26, 1959] 
The 26th day of May, 1959 
Civil Action No. 502-59 
Rossins & Barp 
v. 


Frremen’s Insurance Company of Wasurineton, D. C. 
Approved Lee Youngdahl 


The Clerk will please certify the above-entitled case to 
the Ready Calendar with the qualification that discovery 
remain open so as not to delay pre-trial proceedings and 
without prejudice to the filing of motions. 


N. Mever Baker 

Address 613 15th St. 
Attorney for Defendant 
Sranzey A. First 

Adress 917 15th St., N.W. 
Attorney for Plaintiffs 


(Filed March 15, 1960) 
Pretrial Proceedings 


Statement or Nature oF Case: Action for money dam- 
ages on insurance policies. 


P Cxuams: On June 20, 1955, the defendant Fmeman’s 
Insurance Co. of Washington, D. C. issued to Plaintiff 
TuroporE Rossrys a certain fire and casualty policy of in- 
surance +11000/28838 renewed June 19, 1958, effective 
June 20 ,1958, Policy No. P 10532 on premises 630 ‘‘G”’ 
Street, Southeast, in the District of Columbia. The afore- 
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said policy of insurance had an endorsement attachde pro- 
viding extended coverage for property damage to premises 
630 ‘‘C”? Street Southeast caused by acts of vandalism, 
malicious mischief. 


The Plaintiff Taropore Rossrxs was the owner of said 
premises from June, 1955 to February, 1959. 


That, to wit, in May, 1958 and for some time thereafter, 
numerous acts of vandalism, malicious mischief were con- 
tinually committed by persons upon the aforesaid premises 
and as a direct result thereof caused said property to be 
damaged in the sum of Nineteen Thousand ($19,000.00) 
Dollars. 


The aforesaid policy of insurance was in full foree and 
effect at all times when the said acts of vandalism, and 
malicious mischief were committed. 


D Cuamrs: It has no responsibility to the plaintiff for 
the following reasons: P has no interest in the policy, in 
that he sold property to another. Assuming that Theodore 
Robbins had an interest in the property, he is not entitled 
to recover because he failed to comply with the following 
specific provisions of the fire insurance policy: a. Failure 
to notify of a change of ownership; b. Failure to notify D 
promptly of the occurrence of the loss; ¢. Failure to file 
a sworn Proof of Loss within sixty (60) days after the 
occurrence of the loss; d. Permitting the property to be 
vandalized by allowing it to remain vacant beyond the 
thirty (30) day period permitted in the policy of insurance ; 
e. Failing to protect the property from further damage, 
having ascertained that the property was being vandalized ; 
f. Failing to maintain the required amount of insurance 
on the property and to comply with the 80% interest ealled 
for under the co-insurance clause of the policy issued to 
the P; and further alleges that the P permitted the dam- 
age to occur to the insured property after having actual 
knowledge of the vandalism oceurring to the property, an- 
ticipating the recovery under the fire insurance policy is- 
sued in this cause, in an effort to defraud D. 
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STIPULATIONS 


The parties agree that photostat or other copies of trans- 
fers of title to the subject property between June 22, 1955, 
and May 12, 1958 may be introduced in evidence without 
formal proof subject to objections as to materiality and 
relevance. 


Subject to the same conditions two certificates of insur- 
ance in the possession of plaintiff’s counsel initialed by 
examiner. 


Plaintiff will have the following witnesses at the trial: 
Florence Robbins, Titusville, Florida; Rose Hudson, 517 
“cA? Street, Southeast, Washington, D. C.; W. L. Utz, 
6121 Parkwood Drive, Landover, Maryland; Mr. Pride, 
Janitor of said premises, present address unknown. 


D desires to take depositions of foregoing witnesses: 
P has no objection. The depositions must be taken pro- 
vided their taking does not interfere with the trial. 


The parties mutually agree to the exchange of the names 
and addresses of any other witnesses who will be used at 
the trial, before April 1. If D furnishes names of witnesses 
P, b yagreement, may take the deposition, provided the 
taking does not interfere with trial. 


Counsel for D desires income tax returns, or authoriza- 
tion to obtain same. Counsel for P refuses. I recommend 
that this be allowed. 


Frankityn YASMER 
Attorney for Plaintiff 


N. Meyer BakER 
Attorney for Defendant 
Joun J. Finn 
Pre-Trial Examiner 


March 10, 1960. 
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Civil Subpoena 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 502-59 
THEODORE RoBBINS, Plaintiff. 


Vv. 


Frmemen’s Insurance CoMPANY of Wasxincton, D. C. 
Defendant. 


Note: Please await telephone call. 


To: Washington Gas Light Company, 11th and H Streets, 
N.W., Washington, D. C., Attn: Mr. Spurier. 


You Are Heresy CoMMANDED to appear in (this court) 
to give testimony in the above-entitled cause on the 2nd 
day of June, 1960, at 10:00 o’clock a.m. (and bring with 
you) all records pertaining to the use of gas service at 
the residence located at 630 G Street, S.E., Washington, 
D. C., for the period from January 1, 1958 through April 
1, 1960, and do not depart without leave. 


Harry M. Hux, Clerk 
By Nancy Lza Sure 
Deputy Clerk 


Date May 31, 1960 


Mercier, Sanvers, Baker & ScunaBEL 
By: N. Meyer Baker 

Attorney for Defendant 

N. Meyer Baker 

MEtropolitan 8-2241 
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RETURN ON SERVICE 


Summoned the above-named witness by delivering a copy 
and tendering to h the fees for one day’s 
attendance and mileage allowed by law, on the 


Nots.—Affidavit required only if service is made by a 
person other than a U.S. Marshal or his deputy. 


Civil Subpoena 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 502-09 
TxHeEoporE Rossixs, Plaintiff 
v. 


Frremen’s Insurance Company of Wasurineton, D. C. 
Defendant 
Note: Please await telephone call. 


To: Potomac Electric Power Company, 10th and E 
Streets, N.W., Washington, D. C. Electric Service Record 
Department. 


You Are Heresy CoMMANDED to appear in (this court) 
to give testimony in the above-entitled cause on the 2nd 
day of June, 1960, at 10:00 o’clock a.m. (and bring with 
you) the records of the electrical service for the premises 
at 630 G Street, S.E., Washington, D. C., for the period 
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from January 1, 1958 through April 1, 1960, and do not 
depart without leave. 
Harry M. Hotz, Clerk. 
By Nancy Lea Supe, 
Deputy Clerk 
Date May 31, 1960 


Mercier, Sanvers, Baxer & ScHNABEL 
N. Meyer Baker 
MEtropolitan 8-2241 
Attorney for Defendant. 


RETURN ON SERVICE 


Summoned the above-named witness by delivering a copy 
to h and tendering to h the fees for one day’s 
attendance and mileage allowed by law, on the 


Nore.—Affidavit required only if service is made by a 
person other than a U. S. Marshal or his deputy. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 502-59 
Civil Subpoena 
TxeEopore Rossins, Plaintiff 
v. 


Firemen’s Insurance Company of WasuincTon, D. C. 
Defendant 
Note: Please await telephone call. 


To: Registrar of the Water Department for the District 
of Columbia Government, 14th and E Streets, N.W., Wash- 
ington, D. C. 


You Are Heresy Commanvep to appear in (this court) 
to give testimony in the above-entitled cause on the 2nd 
day of June, 1960, at 10:00 o’clock am. (and bring with 
you) your records pertaining to the water service at 630 


G Street, S.E., for the period from January 1, 1958 to 
April 1, 1960, and do not depart without leave. 


Harry M. Hutt, Clerk 
By Cuarice L. FureHum 
Deputy Clerk 


Date: May 31, 1960 


Mercier, Sanpers, BAKER & SCHNABEL 
By N. Meyer Baker 

N. Meyer Baker 

MEtropolitan 8-2241 

Attorney for Defendant. 
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RETURN ON SERVICE 


Summoned the above-named witness by delivering a copy 
the fees for one day’s 


Subscribed and sworn to before me, a 
this , 19... 


Nore.—Affidavit required only if service is made by a 
person other than a U. S. Marshal or his deputy. 


Civil Subpoena 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 502-59 
TrEoporE Rossins, Plaintiff 
v. 


Frmemen’s Insurance Company of Wasurneron, D. C. 
Defendant 


Note: Please await telephone call. 


To: Recorder of Deeds, D. C., 6th and D Streets, N.W., 
Washington, D. C. 

You Are Heresy CoMMANDED to appear in (this court) 
to give testimony in the above-entitled cause on the 2nd day 
of June, 1960, at 10:00 o’clock a.m. (and bring with you) 
your recordation records of the following documents: 
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Grantor Grantee Liber Folio 


Myer Koonin Theodore Robbins 10454 245 
Theodore Robbins F. Short Jones 10464 519 
F. Short Jones Charles F. Emerson 10518 349 
Charles F. Emerson Fernando Javier 10810 466 
Fernando Javier John Schilling 10844 165 
John Schilling Louis Bard 11038 §=188 
Louis Bard Hyman Smoller 11197 521 


All on Lot 80, Sq. 877 


Harry M. Hotz, Clerk 
By Nancy Lea Sure 
Deputy Clerk 
Date May 31, 1960 


Mercier, Sanvers, Baker & ScHNABEL 
By N. Meyer Baker 

N. Meyer Baker 

MEtropolitan 8-2241 

Attorney for Defendant. 


RETURN ON SERVICE 


Summoned the above-named witness by delivering a copy 
and tendering to h the fees for one day’s 
attendance and mileage allowed by law, on the 


Norre.—Affidavit required only if service is made by a 
person other than a U. 8. Marshal or his deputy. 
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Civil Subpoena 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 502-59 
Turopore Rossrs, Plaintiff 
v. 


Fremen’s Insurance Company of Wasuineron, D. C. 
Defendant 


Note: Please await telephone call. 


To: Potomac Electric Power Company, 10th and E 
Streets, N.W., Washington, D. C. Electric Service Record 
Department. 


You Are Heresy CoMMANDED to appear in (this court) 
to give testimony in the above entitled cause on the 2nd 
day of June, 1960, at 10:00 o’clock a.m. (and bring with 
you) the records of the electrical service for the premises 


at 630 G Street, S.E., Washington, D. C., for the period 
from January 1, 1958 through April 1, 1960, and do not 
depart without leave. 
Harry M. Hout Clerk, 
By Nancy Lea Sure, 
Deputy Clerk 
Date May 31, 1960 


Mercier, Sanvers, BAKER & ScHNABEL 
By N. Meyer Baker 

N. Meyer Baker 

MEtropolitan 8-2241 

Attorney for Defendant. 
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RETURN ON SERVICE 


Summoned the above-named witness by delivering a copy 
to h and tendering to h the fees for one day’s 
attendance and mileage allowed by law, on the day of 


Nore.—Affidavit required only if service is made by a 
person other than a U.S. Marshal or his deputy. 


Civil Subpoena 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 502-59 
TxHEoporE Rossins, Plaintiff 
v. 


FrremMen’s Insurance Comrany of Wasuincton, D. C. 
Defendant 
Note: Please await telephone call. 


To: J. George Gateley, care of Home Title Company, 600 
Indiana Avenue, N.W., Washington, D. C. 


You Are Heresy ComMANDED to appear in (this court) 
to give testimony in the above-entitled cause on the 2nd 
day of June, 1960, at 10:00 o’clock a.m. (and bring with 
you) the records of Case No. 55-734, pertaining to the prop- 
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erty located at 630 G Street, S.E., Washington, D. C., Lot 
80, Sq. 877, and do not depart without leave. 
Harry M. Huu, Clerk 
By Cuarice L. FurcHum 
Deputy Clerk 
Date May 31, 1960 
Mercier, Sanvers, Baker & ScHNaBEL 
By N. Meyer Baker 
MEtropolitan 8-2241 
Attorney for Defendant. 


RETURN ON SERVICE 


Summoned the above-named witness by delivering a copy 
the fees for one day’s 


Subscribed and sworn to before me, 
this re horse A 


Nore.—Affidavit required only if service is made by a 
person other than a U. S. Marshal or his deputy. 
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Civil Subpoena 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 502-59 
THEopoRE Rossins, Plaintiff 
v. 


Firemen’s Insurance Company of Wasurxeton, D. C. 
Defendant 
Note: Please await telephone call. 


To: Corporal Anthony A. Cuozzo, No. 5 Metropolitan 
Police Precinct, 5th and E Streets, S.E., Washington, D. C. 


You Are Heresy Commanvep to appear in (this court) 
to give testimony in the above-entitled cause on the 2nd 
day of June, 1960, at 10:00 o’clock a.m. (and bring with 
you) your records pertaining to the complaint of the vacant 
house at 630 G Street, S.E., Washington, D. C., from June 
15, 1958 forward, and including the record of arrests of 
Alex and Mollie Johnson, and Clarence White affecting 
this property on August 11, 1958, and the record of arrest 
of James Louis Ford on August 27, 1958, pertaining to 
the same property, and do not depart without leave. 

Harry M. Hunt, Clerk 
By Cuarice L. Futexuum, 
Deputy Clerk 
Date May 31, 1960 


Mencrer, SANDERS, Baker & ScHNABEL 
By N. Meyer Baxer 

N. Meyer Baker 

MEtropolitan 8-2241 

Attorney for Defendant 
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RETURN ON SERVICE 


Summoned the above-named witness by delivering a copy 
to h and tendering to h the fees for one day’s 
attendance and mileage allowed by law, on the 


Subscribed and sworn to before me, a 
this , 19 


Nore.—Affidavit required only if service is made by a 
person other than a U. &. Marshal or his deputy. 


WESTERN UNION TELEGRAM 


1960 May 31 PM 6 17 
Titusville Fla 31 338P St 
Judge Pine 


Care Collins Assignment Clerk The US District of Co- 
lumbia Co WashDC 


With Reference To U.S. District Court Case #50259 Rob- 
bins the Firemans Insurance Company Theodore Robbins 
Will Be Unable To Attend Hearing Set For Thursday As 
It Is Necessary For Him To Appear At Deposition Being 
Taken 10 AM Wednesday June 1st In Case of Browning 
vs Robbins Law #5039 Being Brought In the Cireuit Court 
of Brevard County Opposing Attorneys In This Case Are 
Moran and Morton Washington Avenue Titusville Florida 
Have Had This Deposition Continued Once Already and 
‘Am Unable To Delay It Any Further 


Joseps C. Kozlick Atty for Plaintiff #5 Bellair Arcade 
Cocoa Fla. 
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WESTERN UNION TELEGRAM 
1960 June 6 AM 8 57 


AA077 A ORA002 RX PD Orlando Fla 6 720A EST 
Judge Pine 


Care Assignment Clerk (Collins) 
US District Court WashDC 


Request Postponement of Trial Ur Case #50259 Robbins v 
Firemens Insurance Co for Two Weeks. Reason My Prin- 
cipal Witness Mrs Rose Hudson Is Unable To Travel Due 
To Severe Physical Injuries She Is Practically Paralyzed 
From Waist Down and Cannot Be Moved At This Time 
Postponement Is Asked For Two Weeks In Order To Make 
Special Travel Arrangements T Washington For Mrs 
Hudson Or If This Proves Impossible To Take Her Deposi- 
tions Doctors Certificate Following 


Theodore R Robbins Plaintiff. 


HAROLD F. ALBERT, M.D. 
32 PALM AVENUE 
TITUSVILLE, FLORIDA 
am 7-3262 


June 6, 1960 


Mr. Collins 
Assignment Clerk 
USS. District Court 
Washington, D. C. 


Dear Mr. Collins, 


I have examined Mrs. Rose Hudson today and find it 
inadvisable as well as impossible for her to travel to Wash- 
ington, D. C. alone at this time, due to her inability to walk 
well without the aid of crutches, and only poorly with them. 
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This is due to her recent operation and convalescence from 
a fractured hip. 


Mrs. Hudson advises us that in about 3 weeks she will 
have a satisfactory means of transportation, as well as 
assistance in traveling at that time. 


Please advise if any further information would be helpful. 
Sincerely 


Haroitp F. ALBERT 
Harold F. Albert, M.D. 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


(Filed June 9, 1960] 
Civil No. 502-59 
Rossrns, ET AL., Plaintiff 
v. 
Frreman’s Insurance Co., or Wasu., D. C., Defendant 
Order Striking Certificate of Readiness 


This cause coming on before the Assignment Court on 
motion of the plaintiff for a continuance of trial, said con- 
tinuance being granted, it is this 9th day of June, 1960, 


Orverep that the Certificate of Readiness heretofore filed 
herein on May 26, 1959, he and the same is hereby stricken. 


By The Court: 


Davo A. Prive 
Chief Judge 


Praecipe 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[Filed November 17, 1960] 
The 16th day of November, 1960. 
Civil Action No. 502-59 
THEODORE RoBBINS 
v. 


Frremen’s Insurance Company of Wasuineton, D. C. 


The Clerk of said Court will please certify the above- 
captioned cause to the Ready Calendar for trial. 


Mercier, Sanpers, Baker & ScHNABEL 


By N. Meyer Baxer 
N. Meyer Baker 
613 Fifteenth St., N.W. 
Attorney for Defendant. 


Frankiyn Yasmer & Stantey A. First 
By: Stanuey A. First 

Address: 917 15th Street, Northwest 
Attorney for Plaintiff 
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Civil Subpoena 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 502-59 
TreEoporE Rossrys, Plaintiff 
v. 


Fmemen’s Insurance Company of Wasurncton, D. C. 
Defendant. 


To: Mr. Fernando Javier, 145 12th Street, S.E., Wash- 
ington, D. C. 


You Ars Heresy Commanpvep to appear in (this court) 
to give testimony in the above-entitled cause on the 6th 
day of February, 1961, at 10 o’clock a. m., and do not 
depart without leave. 

Harry M. Hutt, Clerk 
By Rosert E. Huey, 
Deputy Clerk 


Date February 1, 1961 


Mercier, Sanpers, Baxer & SCHNABEL 
By: N. Meyer Baker 

N. Meyer Baker 

Attorney for Defendant. 
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RETURN ON SERVICE 


Summoned the above-named witness by delivering a copy 
and tendering to h the fees for one day’s 
attendance and mileage allowed by law, on the 


Subscribed and sworn to before me, a 
this day of 


Nore.—Affidavit required only if service is made by a 
person other than a U. S. Marshal or his deputy. 


Civil Subpoena 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 502-59 
TuxoporE Rossrss, Plaintiff 
v. 
Frremen’s Insurance Company of Wasurnertoy, D. C. 
Defendant 
Note: Please await telephone call. 

To: Potomac Electric Power Company, 10th and E 
Streets, N.W., Washington, D. C. Electric Service Record 
Department. 

You Are Heresy ComManpep to appear in (this court) 
to give testimony in the above-entitled cause on the 6th 
day of February, 1961, at 10 o’clock a.m. (and bring with 


you) the records of the electrical service for the premises 
at 630 G Street, S.E., Washington, D. C., for the period 
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from January 1, 1958 through April 1, 1960, and do not 
depart without leave. 
Harry M. Hout, Clerk 
By Joanne M. Barry 
Deputy Clerk 
Date February 1, 1961 


Mercier, Sanvers, Baker & ScHNABEL 
By: N. Meyer Baker 

N. Meyer Baker 

MEtropolitan 8-2241 

Attorney for Defendant 


RETURN ON SERVICE 


Summoned the above-named witness by delivering a copy 
to h and tendering to h the fees for one day’s 
attendance and mileage allowed by law, on the 


Nore.—Affidavit required only if service is made by a 
person other than a U. S. Marshal or his deputy. 


Civil Subpoena 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 502-59 
TueEoporE Rossrys, Plaintiff 
v. 


Fmemen’s Insurance Company of Wasuineton, D. C. 
Defendant 
Note: Please await telephone call. 


To: Washington Gas Light Company, 11th and H Streets, 
N.W., Washington, D. C., Attention: John C. Oliver—Ex- 
tension 548. 


You Are Heresy Commanvep to appear in (this court) 
to give testimony in the above-entitled cause on the 6th 
day of February, 1961, at 10 o’clock a.m. (and bring with 
you) all records pertaining to the use of gas service at the 
residence located at 630 G Street, S.E., Washington, D. C., 
for the period from January 1, 1958 through April 1, 1960, 
and do not depart without leave. 

Harry M. Hutt, Clerk 
By Rosert E. Huey, 
Deputy Clerk 
Date February 1, 1961 


Mercier, SANDERS, Baker & ScHNABEL 
By: N. Meyer Baker 

N. Meyer Baker 

MEtropolitan 8-2241 

Attorney for Defendant 


34 
RETURN ON SERVICE 


Summoned the above-named witness by delivering a copy 
the fees for one day’s 


Nore.—Affidavit required only if service is made by a 
person other than a U. S. Marshal or his deputy. 


Civil Subpoena 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 502-59 
Turxopore Rossrss, Plaintiff 
v. 
Fremen’s Insurance Company of WasHINGTON, D. C. 
Defendant 
Note: Please await telephone call. 


To: Corporal Anthony A. Cuozzo, No. 5 Metropolitan 
Police Precinct, 5th and E Streets, S.E., Washington, D. C. 


You Are Heresy Commanvep to appear in (this court) 
to give testimony in the above-entitled cause on the 6th day 
of February, 1961, at 10:00 o’clock a.m. (and bring with 
you) your records pertaining to the complaint of the vacant 
house at 630 G Street, S.E., Washington, D. C., from June 
15, 1958 forward, and including the record of arrests of 
Alex and Mollie Johnson and Clarence White affecting this 
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property on August 11, 1958, and the record of arrest of 
James Louis Ford on August 27, 1958, pertaining to the 
same property, and do not depart without leave. 


Harry M. Huu, Clerk 
By Rosert E. Huey 
Deputy Clerk 
Date February 1, 1961 


Mercier, Sanvers, Baker & SCHNABEL 
By: N. Meyer Baker 

N. Meyer Baker 

MEtropolitan 8-2241 

Attorney for Defendant 


RETURN ON SERVICE 


Summoned the above-named witness by delivering a copy 
and tendering to h the fees for one day’s 
attendance and mileage allowed by law, on the 


Notr.—Affidavit required only if service is made by a 
person other than a U.S. Marshal or his deputy. 
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Civil Subpoena 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 502-59 
Turopore Rossrs, Plaintiff 
v. 


Firemen’s Insurance CoMPANy of Wasuineroy, D. C. 
Defendant 
Note: Please await telephone call. 


To: Recorder of Deeds, D.C., 6th & D Sts., N.W. 


You Are Heresy CoMMANDED to appear in (this court) 
to give testimony in the above-entitled cause on the 6th 
day of February, 1961, at 10:00 o’clock a.m. (and bring 
with you) your recordation of the following records: 


Grantor Grantee Liber Folio 


Ora eee 
Myer Koonin Theodore Robbins 10454 245 
Theodore Robbins F. Short Jones 10464 519 
F. Short Jones Charles F. Emerson 10508 349 
Charles F. Emerson Fernando Javier 10810 466 
Fernanda Javier John Schilling 10844 165 
John Schilling Louis Bard 11038 188 
Louis Bard Hyman Smoller 11197 = 521 


and do not depart without leave. 


Harry M. Huut, Clerk 
By Rosert E. Huey, 
Deputy Clerk 
Date February 1, 1961 


N. Meyer Baker 
Attorney for Defendant 


37 
RETURN ON SERVICE 


Summoned the above-named witness by delivering a copy 
and tendering to h the fees for one day’s 
attendance and mileage allowed by law, on the 


Subscribed and sworn to before me, a 
this day of 


Nore.—Affidavit required only if service is made by a 
person other than a U.S. Marshal or his deputy. 


[Filed February 6 ,1961] 
Order Striking Certificate of Readiness 
This cause coming on before the Assignment Court on 


motion of the plaintiff for a continuance of trial, said con- 
tinuance being granted, it is this 6th day of Feb., 1961, 


OrpereD that the Certificate of Readiness heretofore filed 
herein on November 17, 1960, be and the same is hereby 
stricken. 


By The Court: 


Davp A. PINE 
Chief Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


Civil Action No. 502-59 
TuuxoporE Rossrs, Plaintiff 
v. 


Firemen’s Insurance Co. of WaSHINGTON, D. C., 
Defendant 


[Filed May 4, 1961] 


Motion to Withdraw as Council for Plaintiff 


Come now the attorneys for plaintiff, Franklyn Yasmer 
and Stanley A. First, and move the Court for leave to 
withdraw as counsel for the plaintiff in the above-cap- 
tioned case and as reason therefor states that the plaintiff 
has failed to cooperate with his counsel in bringing this 
matter to trial. Twice this case was reached for trial and 
on both occasions the plaintiff failed to communicate with 
us until the last moment and the case was postponed. 


Recently we wrote plaintiff advising him that it was 
necessary that we have his assurance that he would be 
available for trial before we again attempted to place the 
case on the Ready Calendar. Plaintiff failed to acknowl- 
edge said letters and failed to cooperate in other instances 
in the preparation of this case for trial. 


Wurererore it is respectfully requested that counsel for 
plaintiff be permitted to withdraw from this action as 
plaintiff’s attorneys. 


Frankiyn Yasmer & Stanuey A. First 
By: Srantey A. First 

917 15th Street, Northwest 
Washington 5, D. C. 

Attorney for Plaintiff 
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Praecipe 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


The 17th day of May, 1961 
Civil Action No. 502-59 
THEopoRE Rossins, ETC. 


Vv. 


FireMen’s Insurance Co. of Wasurncron, D. C., 


The Clerk of said Court will please enter the above-cap- 
tioned case as dismissed with prejudice as to the plaintiff 
Louis Bard. 

Frankiyn YasmMer & STanuey A. First 
By: Stanuey A. First 
917 15th Street, Northwest 
Attorney for Plaintiff 
I consent: 


N. Meyer Baker (by S.A.F.) 
N. Meyer Baker 
Attorney for Defendant 


[Filed May 23, 1961] 
Order 


Upon consideration of the motion of Franklyn Yasmer 
and Stanley A. First, attorneys for plaintiff, for permis- 
sion to withdraw from this action as plaintiff’s attorneys, 
and there being no opposition thereto, it is by the Court 
this 23 day of May, 1961, 


Orperep that the said motion be and hereby is granted, 
and Franklyn Yasmer and Stanley A. First are permitted 
to withdraw and hereby withdraw from the above-entitled 
action as attorneys for plaintiff. 


LurHer W. Youncpanu 
Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


[Filed May 29, 1961] 
Civil Action No. 502-59 
TxEopoRE Rossiys, Plaintiff 
v. 
FyremMen’s INSURANCE Co. of Wasuineton, D. C. 
Defendant 
Defendant’s Motion to Dismiss for Failure to Prosecute 


Now comes the Defendant, by its attorney of record and 
moves this Honorable Court to dismiss the above entitled 
cause for failure to prosecute and for reasons states as 
follows: 


1. On June 2, 1960 this cause was set down for trial and 
at the request of the plaintiff it was continued and removed 
from the trial calendar. 


9. Thereafter it was again certified to the ready calendar 
and alerted for trial on or about February 6, 1961 at which 
time this cause was again alerted for trial. 


3. For the second time on February 6, 1961 at the plain- 
tiff’s request this cause was continued and removed from 
the trial calendar. 


4. On May 18, 1961 by order of Judge Youngdahl plain- 
tiff’s counsel was permitted to withdraw upon the repre- 
sentation that the plaintiff had failed to communicate with 
her then counsel and failed to cooperate in the prosecution 
of this litigation. 


5. Defendant requests that this cause be dismissed for 
failure to prosecute. 
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NOTICE 


TO: Theodore Robbins, P. O. Box 1797, Titusville, Flor- 
ida, Plaintiff, and Franklyn Yasmer & Stanley A. First. 
917 15th Street, N.W., Washington, D. C. 


Rules of Court require that you file any opposition to 
the granting of the above entitled motion within five (5) 
days after you have received a copy of it. 


POINTS AND AUTHORITY IN SUPPORT OF MOTION 
1. The record in this case. 


MERCIER, SANDERS, Baker & SCHNABEL 
By: N. Meyer Baker 

N. Meyer Baker 

Attorney for the Defendant 


WESTERN UNION TELEGRAM 


1961 Jun 13 AM 2 25 
LLF029 AA020 
A DTA304 Long NL Pd Daytona Beach Flo 12 


US Judge Youngdahl, United States District Court for the 
District of Columbia, Civil Division US District Court 
Bldg WashDC 


In Regards Theodore Robbins vs Firemans Insurance Co 
of Washington DC. I have just received notice of filing of 
Motion for Dismissal By Defendants Counsel and Mailed 
To Me On Same Day As Clerks Notice That Said Motion 
Had Been Granted. Apparently Though Lack of Opposi- 
tion To Same Through Lack of Notice. This Constitutes 
Improper and Insufficient Notice of the Proceedings In- 
volved. It Was Also In Contradiction of Defendants Attor- 
ney Certification of Notice Contained In Said Motion. I 
Therefore Move and Ask This Honorable Court To Rein- 
state the Above Captioned Case and To Investigate the 
Possibility of Unethical Actions and of Possible Perjury 
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by Deefndants Attorneys In Such Incorrect Certification 
of Service of Notice. Affidavits, Photostat Copy of En- 
velope and Other Evidence Follow. Only Notice Received 
By Me, Letter With Notice Mailed June 10, and Received 
June 12, After Motion Had Apparently Been Acted Upon. 
Also Ask This Honorable Court Grant Me Sufficient Time 
To Journey To Washington and To Engage Proper and 
Responsible Legal Counsel. 


Theodore Robbins Plaintiff P Box 1797 Titusville Florida. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


Civil Action No. 502-59 
Tropore Rossrns, Plaintiff 
v. 


Firemen’s Insurance Co. of Wasuineron, D. C., 
Defendant 


[Filed July 24, 1961] 


Order Granting Defendant's Motion to Dismiss 
for Failure to Prosecute 

This cause came on for hearing in open Court pursuant 
to the order of this Court dated May 29, 1961 on the De- 
fendant’s Motion to Dismiss for Failure to Prosecute this 
cause, and upon the personal appearance of the Plaintiff 
before the Court without counsel and the appearance of 
the Defendant through its counsel of record, and after argu- 
ment in open Court by and on behalf of both parties to this 
cause, and it appearing to the Court that the Defendant had 
expended in excess of $100.00 for witness fees and other 
costs in preparing this cause for trial on the two prior 
occasions when it was set for trial, it is by the Court this 
24th day of July, 1961: 
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ORDERED AND DECREED— 


1. That the Defendant’s said Motion be, and the same 
is, hereby granted unless the Plaintiff pay the Defendant 
or its attorneys the sum of $100.00, in cash or by certified 
check, by August 18, 1961. If the above payment is made 
upon a filing of said receipt in this Court, this cause shall 


be reinstated. 
Davip A. Prne 
Chief Judge 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


July 25, 1962 
Civil No. 502-59 
[Filed July 25, 1962] 


Rossrns, Plaintiff 
P. O. Box 1797, Titusville, Florida 


TuEoporE Rossins, Plaintiff 


v. 


Fmemen’s Insurance Co. of Wasutneron, D. C., 
Defendant 


Notation of Dismissal 
(Loeal Rule 13) 


CAUSE 
Dismissed, without prejudice, pursuant to Local Rule 13, 
for failure to prosecute, as of February 23, 1962. 


Harry M. Hutt, Clerk 
By: Hexen K. Benpvure, 
Deputy Clerk 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


[Filed July 30, 1962] 
Civil Action No. 502-59 
THeEoporE Rossins, Plaintiff 
v. 


Fremen’s Insurance Co. of Wasutncton, D. C., 
Defendant 


Motion to Reinstate 


Comes now the Plaintiff, in proper person, and moves 
the Court to reinstate this cause. Filed herewith is a cer- 
tificate showing readiness for trial. 


TxHeEoporE Rossins 
Theodore Robbins 
Box 1797 
Titusville, Fla. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


Civil Action No. 502-59 
TueroporE Rossins, Plaintiff 
v. 
Frremen’s Insurance Company of Wasuineton, D. C. 


Defendant 


Defendant’s Opposition to Plaintiff’s Motion to Reinstate 


1. Defendant opposes Plaintiff’s Motion to Reinstate the 
above-entitled cause for the reason that the last entry in 
this cause, prior to the dismissal of this cause, was the 
filing of a receipt for the payment of costs to Defendant on 
August 23, 1961, and no action whatsoever was taken in the 
past eleven months in this matter. 


2. That such delay on the part of the Plaintiff in this 
eause prevents the orderly disposition of matters before 
this Court, with resultant congestion of the Court calendar. 


3. The record in this cause shows that this matter has 
been called for trial on three different occasions; June 2, 
1960, February 6, 1961 and thereafter in May, 1961. 


4, Local Rule 13 requires the dismissal of an action for 
failure to prosecute within six months after the last entry 
on the docket and in this case more than eleven months have 
elapsed. 


Defendant respectfully requests that the Plaintiff’s Mo- 
tion to Reinstate be denied. 


Mercier, Sanvers, Baker & SCHNABEL 
By: N. Meyer Baker 
N. Meyer Baker 
Attorneys for Defendant 
Suite 710, Metropolitan Building 
613 15th Street, N.W. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


Civil Action No. 502-59 
[Filed Sept. 18, 1962] 
Turopore Rossrys, Plaintiff 
v. 
Fremen’s Insurance Company of WasHINGTON, D. C. 
Defendant 


Order Denying Plaintiff's Motion to Reinstate 


Upon consideration of the Plaintiff’s Motion to Reinstate 
the above-entitled cause after its dismissal by the Clerk 
of this Court for failure to prosecute, and after a full hear- 
ing of this matter by the Court with argument by both 
counsel for the Plaintiff and counsel for the Defendant, 


and after a careful inspection of the file in this cause by 
the Court, it is by the Court this 18th day of September, 
1962 


OxprrEp, ApsupcED and DECREED: 


1. That Plaintiff’s Motion to Reinstate be, and the same 
is, hereby denied. 
W. B. Jones 
Judge 
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NOTICE 


Please take notice that the above-entitled Proposed Or- 
der Denying Plaintiff’s Motion to Reinstate will be sub- 
mitted to the Court for signature through the Office of the 
Motions Commissioner of this Court 


Mercier, Sanvers, Baxer & ScHNABEL 
By: N. Meyer Baker 
N. Meyer Baker 
Attorney for Defendant 
Suite 710, Metropolitan Building 
613 15th Street, N.W. 
Washington 5, D. C. 


NOTICE 


To: Theodore Robbins 
P. O. Box 1797 
Titusville, Florida 


Please take notice that the foregoing Order will be sub- 
mitted to the Honorable, Judge David A. Pine, who heard 
this matter, for his signature by submitting the same 
through the Office of the Motions Commissioner of the 
Court on Friday, July 24, 1961. You are hereby advised 
that if you have any objection to the same you should note 
these objections before that date. 


Mercier, Sanpers, Baker & ScHNABEL 
By: N. Meyer BAKER 

N. Meyer Baker 

Attorney for the Defendant 

Suite 710, Metropolitan Bldg. 

613 15th Street, N.W. 

Washington 5, D. C. 

MEtropolitan 8-2241 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[Filed Sept. 25, 1962] 
Civil Action No. 502-59 
Tueovore Rozsiys, Plaintiff 
v. 


Fremen’s Insurance Co. of Wasuineron, D. C., 
Defendant 


Notice of Appeal 


Notice is hereby given this 25th day of September, 1962, 
that Theodore Robbins, the plaintiff above named, hereby 
appeals to the United States Court of Appeals for the Dis- 
trict of Columbia from the order and judgment of this 
Court entered orally on the 6th day of September, 1962, as 
evidenced by the written order filed subsequently thereto 
on 9-18-62 in favor of Firemen’s Insurance Company of 
Washington, D. C., and against said Theodore Robbins. 


Micuaeu J. Stack, JR. 
Attorney for Plaintiff 
Michael J. Stack, Jr., Esq. 
1725 K Street, N.W. 
Suite 1106 

Washington 6, D. C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
{Filed Nov. 5, 1962] 
Civil Action No. 502-59 
THEODORE Rossins, Plaintiff 
v. 


Frremen’s Insurance Company of Wasurncroy, D. C. 
Defendant 


Washington, D. C. 
Tuesday, July 18, 1961. 


The above-entitled cause came on for hearing on a motion 
before Honorable David A. Pine, Chief Judge, at 12:15 
o’clock p.m. 

Appearances: 


On behalf of the Plaintiff: 


Theodore Robbins, in proper person. 


On behalf of the Defendant: 
N. Meyer Baker, Esq. 


Proceedings 


The Deputy Clerk: Number 8. Robbins versus Fire- 
men’s Insurance Company of D. C. 

Mr. Baker: These are the facts in this case with refer- 
ence to this motion. This was a suit which was filed in 
February of 1959 on a claim for damages under a Fire- 
man’s contract. It routinely came on for trial on June 
2nd, 1960, at which time at the request of the plaintiff it 
was taken off the ready calendar and re-certified for trial 
that fall. 

It again came on a second time for trial on February 6, 
1961, at which time I appeared before your Honor and 
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sought to have the case then dismissed for failure to prose- 
eute after it had then been certified a second time. 

In each of these instances the defendant has gone to the 
trouble and expense of subpoenaing some nine or ten wit- 
nesses in addition to the normal preparation that counsel 
had to go through. 

Following that, Mr. First and Mr. Yasmer, who were 
counsel for the plaintiff in the case, asked leave to with- 
draw as counsel, and that leave was granted by Judge 
Youngdahl on May 18. 

Following that we then filed this motion on May 29 to 
dismiss for failure to prosecute when no other counsel 
appeared in this case, and we routinely sent the motion to 
the defendant at his address in Titusville. 

Subsequently, the envelope which contained our frank 
was returned to us as unclaimed. 

We then sent to the defendant at the same adress in an 
unfranked envelope, a copy of the motion and a copy of the 
proposed order after Judge Youngdahl had granted our 
motion. 

The defendant, in accordance with his previous practice, 
flooded the Court with telegrams and telephone calls, and 
your Honor may recall 

The Court: Is this the defendant? 

Mr. Baker: This is the plaintiff. 

The Court: You said “defendant.” 

Mr. Baker: My error. 

The Court: All right. 

Mr. Baker: The plaintiff flooded the Court and Mr. Col- 
lins with telegrams claiming they had never received a 
proper notice on this case. 

Based upon that representation Judge Youngdahl set it 
down for a hearing before the Court today. 

I have stated the facts to the Court. I ask that our mo- 
tion be granted for failure to prosecute. 

The Court: Now, this is the plaintiff standing here, in 
proper person. 
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Mr. Baker: Yes, Your Honor. 

The Court: And you are Theodore Robbins? 

Mr. Robbins: Yes, your Honor. 

The Court: All right, I will hear you. 

Mr. Robbins: Your Honor, I have been and am a resi- 
dent of Titusville, Florida, which is adjacent to the missile 
test center which the Government has at Cape Canaveral 
and I engage in the real estate business in that area. I 
previously owned an apartment house which was vandal- 
ized and damaged to a very great extent, and upon which I 
had insurance, which your Honor may note from the file. 

I employed Mr. Franklin Yasmer as my attorney. The 
principal witness in the case was my manager of the apart- 
ment house, Miss Rosetta Hudson, who is 77 years old and 
in very grave physical condition. She was the principal 
witness on which my cause was based and is now in Florida. 
She is bedridden and in extremely frail health, and it was 
at that time due to medical authorities which were taking 
care of her, as it was last summer, she was unable to travel 
here. 

I thus, through my attorney, asked the Court for a post- 
ponement and it was granted until the fall session. But I 
received no notice of what time I should get this witness 
up here, and since it was impossible for the witness to 
travel without a specific date—she had to make special 
travel arrangements and had to be carried either by stretch- 
er or some other manner from the train if she were to come 
—the witness could not simply be brought up and left; some- 
one had to be with her. She is now in Florida. 

At the time of the February hearing I received from my 
attorney Mr. Franklin Yasmer, one day in advance of the 
hearing, a notice that it was to be there and told to have 
my witness up there in time. Now, this was the date of the 
worst snowfall in the District’s recent history and all 
planes were grounded. So that not only could I not get Mrs. 
Hudson up, but she is not able to take a plane even so, but 
I could not even appear here myself. So I tried to book 
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reservations, but it was impossible in view of the circum- 
stances of weather. 

The Court: On the 4th of June you were before Judge 
Youngdahl, were you not? 

Mr. Robbins: No, your Honor, I was not. 

The Court: You were not here then? 

Mr. Robbins: I was not here then. 

The Court: But the motion to dismiss was before Judge 
Youngdahl. 

Mr. Robbins: It was. 

The Court: And on that date he ordered that it be set 
for hearing on this date, today, provided you were given 
timely notice, and you have appeared here today to oppose 
it; is that correct? 

Mr. Robbins: Yes, sir. I would like to have counsel rep- 
resent me but I have been unable to secure counsel, par- 
tially due to the embarrassment of having my previous 
counsel withdraw on me, without good cause, your Honor, 
and after telling me he would not do so and agreeing to 
remain in the case and represent me. 

He understood that the matters which delayed the trial 
were matters beyond my control and my ability to rectify, 
and he agreed in telephone conversations to remain in the 
ease. Subsequently I found out that he had withdrawn. 

I would like with your Honor’s permission to submit— 
Lam not familiar with the procedures of the proper presen- 
tation in the Court and I hope your Honor would forgive 
any mistakes I make in this presentation. I have an affi- 
davit as to Mrs. Hudson’s condition which I could submit 
if your Honor wishes. 

The Court: Why have you not retained counsel after 
your former counsel was permitted to withdraw? 

Mr. Robbins: Well, I had great difficulty. I asked the 
Bar Association’s aid finally in doing this, but it seems 
that once one counsel has had a case other counsel seem 
reluctant to take it, and since I have had to journey a thou- 
sand miles in order to do this, and leave my business which 
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is not too easily done because business affairs there are 
rather crucial and it is not very easy to do, but I have been 
trying to obtain counsel and 1 have yet been unable to 
obtain counsel. 

The Court: Very well. How much have you been caused 
to expend, Mr. Baker, because of these difficulties which 
have been caused in this case, the subpoenaing of witnesses 
and the like? 

Mr. Baker: I would say, sir, approximately $110.00 for 
the two trials, and for the witnesses that we had sub- 
poenaed we have expended. 

The Court: Well, I will grant your motion to dismiss 
unless within 30 days this plaintiff pays you $100.00 for 
those expenses, in which case I will permit the case to be 
reinstated. 

Mr. Baker: Yes, your Honor. 

The Court: Do you understand that? 

Mr. Robbins: Yes, your Honor, and I thank you very 
much. I am very sorry that Mr. Baker and the defendant 
has been brought to disadvantage through these actions, 
and I am happy to make reinstatement to them by any 
amount that he and the Court deems—— 

The Court: I do not want you to be deprived of your 
right to recovery if you have a right. On the other hand, 
the defendants ought not to be put to this expense unneces- 
sarily, and that you have done. 

So my order is as I have stated: it will be dismissed unless 
within 30 days you pay to Mr. Baker $100.00—30 days from 
this date—in which case your cause of action will be re- 
instated. 

Mr. Robbins: Thank you, your Honor, and I will be 
happy to do that. 

The Court: Very well. 

Mr. Robbins: Do I pay that directly to Mr. Baker? 

The Court: Yes, and get his receipt and file it in this case. 

Mr. Robbins: I see. Thank you, your Honor. 
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The Court: Then if you get it, I will ask Mr. Baker to 
bring in an order reinstating it. 

Will you do that? 

Mr. Baker: Yes, your Honor. 

The Court: And in the meantime I suggest that you try 
to find counsel who will take your case. 

Mr. Robbins: Yes, your Honor. 

The Court: Because there are ways of getting this lady’s 
testimony without bringing her here, namely, by deposition. 

Mr. Robbins: Yes. Well, I was not aware of the me- 
chanics of it. 

The Court: Well, a lawyer would know. 

Mr. Robbins: I see. 

The Court: All right. 

Mr. Robbins: I will do this, your Honor. 

The Court: All right, bear that in mind, 30 days. 

Will you send him a copy of the order, Mr. Baker, this 
present order that I have just made? 

Mr. Baker: Yes, your Honor. May I ask for the record, 
in the light of our mail difficulties with Mr. Robbins, where 
he wants that copy sent? 

Mr. Robbins: It should properly be sent to Post Office 
Box 1797, Titusville, Florida. 

Mr. Baker: And that is the same adress to which all 
previous pleadings have been sent you? 

Mr. Robbins: Mr. Baker, I— 

Mr. Baker: Address the Court, please, Mr. Robbins. 

Mr. Robbins: Excuse me, your Honor. 

Your Honor, I travel extensively and am compelled to, 
within Florida, on my business activities and it is possible 
at the time that this was sent I was in Miami for two weeks 
and that the Post Office returned it at the end of the five- 
day period. And I was not informed it had been sent. 

The Court: Don’t you think you ought to make arrange- 
ments with the Post Office so they won’t return the mail 
that was sent to that box if you are away? 
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Mr. Robbins: I am well known in the town and I thought 
they would have kept it. The Postmaster has known me 
since I was a child and I thought he would have kept it. 

The Court: Well, you had better resume your acquaint- 
ance with him. 

Mr. Robbins: Yes, sir. 

Thank you, your Honor. 

The Court: All right. 


(Conclusion.) 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[Filed Nov. 5, 1962] 
Civil Action No. 502-59 
TuroporE Roszins, Plaintiff 
Vv. 


Frremen’s Insurance Company of WasuincTon, D. C. 
Defendant 


Washington, D. C. 
Thursday, September 6, 1962 


Before Judge William B. Jones at 10:38 a.m. today, on 
plaintiff’s motion to reinstate. 


Appearances: 
For plaintiff: 
Mr. Michael J. Stack, Jr. 


For defendant: 
Mr. N. Meyer Baker 
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Proceedings 


The Deputy Clerk: Robbins versus Firemen’s Insurance 
Company, Civil Action No. 502-59. 

Mr. Stack: This is Civil Action 502-59, Robbins versus 
Firemen’s Insurance Company of Washington, D. C. My 
name is Michael Stack, and I am appearing for the plain- 
tiff, Theodore Robbins. 

Your Honor, this is a petition to reinstate the suit which 
was dismissed by the Clerk of the Court for failure to 
prosecute. The petition is being opposed by counsel for 
the defendant. If Your Honor would permit me, I could 
give a brief resume of the facts which would bring it up 
to date. 

The last time this matter was before the Court was last 
summer, in July of 1961. At that time the plaintiff ap- 
peared in propria persona, in response to, I believe, a 
listing of the case for trial. At that time Judge Youngdahl 
made an order in which he required the plaintiff to pay into 
Court, for the benefit of the defendant, $100 to secure the 
defendant in costs which he had expended in appearing for 
trial. The plaintiff was told that if he did that, the case 
would be reinstated and he would be notified of the date 
that the case would be set for trial. The plaintiff, who is 
a resident of Florida and returning from Florida, with 
his mother is present here today. 

The Court: I didn’t hear—with his mother? 

Mr. Stack: He, with his mother, who is present here 
in court with him today. 

The Court: Oh. 

Mr. Stack: He returned to Florida in reliance upon his 
mistaken assumption, apparently, that he would be noti- 
fied that the case had been listed for trial. 

In February of 1962 the six months’ time for taking 
action, as provided for under Rule 13, elapsed, in so far as 
I am able to to determine, without any notice having been 
given to the plaintiff. 
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In July of this year the Clerk of the Court, on his own 
motion, dismissed the action retroactively to the termina- 
tion of the six months’ time, which was in February of 
this year. 

The plaintiff tells me that he periodically made phone 
calls to the Clerk’s office to determine the status of the 
case; and that each time he was notified that the case 
would be listed for trial soon; that it was ready for trial. 

I believe that the plaintiff found out about the fact that 
the case had been dismissed as a result of his own inquiry, 
either he or his mother, by telephone from Florida. And 
he then filed a motion to reinstate, which is now before the 
Court. 

To familiarize Your Honor a little bit with the substance 
of the case, it is a suit on a fire insurance policy which has 
an endorsement covering malicious mischief and vandalism. 
This property, which was owned by the plaintiff and which 
he held for approximately four or five years, was originally 
purchased for $45,000 and sold, after the vandalism and 
malicious mischief had been committed upon the property, 
four years later for $19,000. 

So that I believe it is an admitted fact that the property 
was subjected to a tremendous amount of abuse. There 
are indications in the file of this action that the losses were 
reported to the police, and that there is a police record of 
the fact that there actually was vandalism and malicious 
mischief. 

So that if Your Honor is agreeable to it, I am available 
myself, and I am sure the plaintiffs will be, to try this case 
on September 24th, which is a Monday. And if Your 
Honor would reinstate and list it for that day or any day 
that the Court directs, assuming it is agreeable to counsel 
on the other side, I would be prepared to try this case. 

The Court: The case has been dismissed two or three 
times for the same reason pretty much, hasn’t it? 

Mr. Stack: I believe it was dismissed once before, Your 
Honor. 
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The Court: It was called for trial two or three times, 
at least. 

Mr. Stack: That is correct, Your Honor. 

The Court: And each time it had to be taken off the 
trial calendar because the plaintiff didn’t show up, or 
didn’t come up from Florida, I think. Isn’t that right? 

Mr. Stack: That is correct, Your Honor. I haven’t had 
a full opportunity to familiarize myself with the facts. 
But in 

The Court: I realize that. You are new counsel in the 
case. 

Mr. Stack: That is correct, Your Honor. 

The reasons which I found in the file in each case were 
meritorious, sufficient to justify the Court in continuing the 
case each time it was listed for trial. I can appreciate the 
fact that the Court is concerned about moving the docket. 
But on their face the reasons which the plaintiff has offered 
each time have been bona fide. And in this particular case 
there does appear to be some reliance by a layman—cer- 
tainly unwarranted—that he would be notified, whereas in 
fact he was not. 

The Court: The order shows at the time—the 24th of 
July, 1961, I believe the order you were referring to— 

Mr. Stack: That is the one I was looking for. 

The Court: The order decreed: 

“That the defendant’s said motion’’—to dismiss—“be, 
and the same is, hereby granted unless the plaintiff pay 
the defendant or its attorneys the sum of $100.00, in cash 
or by certified check, by August 18, 1961. If the above 
payment is made, upon a filing of said receipt in this Court 
this cause shall be reinstated.”’ 

And the notice was sent to Mr. Robbins at Titusville, 
Florida. 

Mr. Stack: The mistake he made, Your Honor, was, I 
don’t know whether a record was made of what transpired 
before Judge Youngdahl. But he believed that he would 
be notified of a trial date. And of course he wasn’t. 
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And he was concerned about his rights. He didn’t sit 
on them. He did make long distance telephone calls to 
the Clerk. And of course the Clerk, apparently not under- 
standing his questions, said ‘‘Yes, the case is ready for 
trial.’? And he apparently was waiting for some type of 
administrative procedure to notify him of a specific date, 
which notice never came. 

The Court: Let me hear from defendant’s counsel. 

Mr. Baker: If the Court please, my name is N. Meyer 
Baker, and I appear for the defendant. Without burden- 
ing the Court unduly, the docket in this case shows the 
following entries: 

The suit was filed on February 20th, 1959. 

On March 27th, 1959 it was calendared. 

On May 26 the first certificate of readiness was filed, in 
1959. 

On June 24th, 1959, one of the defendants was dropped 
as a party plaintiff. 

On May 26, 1959 the case was routinely called by the 
Clerk on the calendar call. 

On March 15th, 1960 the case was pretried with original 
counsel in the case. 

On June 9th, 1960 the case was called for trial; and at 
the request of then counsel for the plaintiff, who said he 
was not ready, an order was entered striking the certificate 
of readiness. 

On November 17th, 1960 a second certificate of readiness 
was filed. 

On February 6th, 1961 a second order was entered strik- 
ing the second certificate of readiness. 

Thereafter original counsel was permitted to file a mo- 
tion to withdraw, and they were permitted to withdraw, 
on May 23d, 1961. 

On May 29th, 1961 I filed a motion to dismiss. At that 
time there was no appearance by the plaintiff, and Judge 
Youngdahl granted, by default, the motion to dismiss. 


60 


On June 14th, 1961 the plaintiff sent a telegram to Judge 
Youngdahl stating that he had not received a copy of the 
notice which I had sent him of the motion to dismiss. It 
was sent, and I exhibit to the Court an envelope from our 
office which shows that it was sent to the plaintiff’s address 
which remains of record, at Post Office Box 1797, Titusville, 
Florida. It shows on that same envelope three stamp dates, 
presumably by the postmaster, where the envelope re- 
mained there in the post office and was finally returned to 
our office unclaimed. 

Thereafter on a hearing before Judge Pine he ordered 
the payment to the defendant for costs which had been 
expanded; and the order of July 24th was entered. The 
receipt for those funds was filed by me showing the pay- 
ment of that. 

Rule 13 then came into effect in February, which di- 
rected the Clerk of the Court to dismiss any action without 
prejudice where no action had been taken by the parties 
within six months. 

Now, more than a year after the filing of the receipt for 
the payment of the $100, the plaintiff comes into court, asks 
the Court to reinstate this case for the third time, offering 
no reasons but that he had checked by anonymous telephone 
ealls to the Clerk of this Court, who advised him that the 
case would routinely be called for trial. 

I say to the Court that this case is probably one of many 
burdening the calendar of this Court. It prevents the 
orderly handling of cases by the Clerk of the Court, and 
it should be dismissed for want of prosecution. 

The Court: On two or three occasions didn’t you have 
your witnesses down here for trial, too? 

Mr. Baker: Yes, Your Honor. We were ready for trial 
on each occasion when it was called for trial—in June of 
1960 and subsequently in February of 1961. And that was 
the basis for Judge Pine’s ordering the payment of costs 
to reimburse us for the costs which we had incurred. 

The Court: When did the original counsel withdraw? 
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Mr. Baker: He was permitted to withdraw by an order of 
the Court on May 23d, 1961. 

The Court: And the motion to withdraw as counsel for 
plaintiff, filed by Mr. First, stated that—— 

“(Come now the attorneys for plaintiff, Franklyn Yasmer 
and Stanley A. First, and move the Court for leave to with- 
draw as counsel for the plaintiff in the above-captioned 
case and as reason therefor state that the plaintiff has 
failed to cooperate with his counsel in bringing this matter 
to trial. Twice this case was reached for trial and on both 
occasions the plaintiff failed to communicate with us until 
the last moment and the case was postponed. 

‘‘Recently we wrote plaintiff advising him that it was 
necessary that we have his assurance that he would be 
available for trial before we again attempted to place the 
case on the Ready Calendar. Plaintiff failed to acknowl- 
edge said letters and failed to cooperate in other instances 
in the preparation of this case for trial.’’ 

They asked to be permitted to withdraw, and they were 
permitted to withdraw. And now we come again and seek 
to reinstate it. I don’t think there is any justification 
for reinstating it. 

Mr. Stack: Your Honor, if Your Honor would permit 
me to be heard. 

The Court: Yes. 

Mr. Stack: I can appreciate the concern of the Court 
in moving the docket, particularly here in the District, 
which is the showcase for the country. At the same time I 
believe there is at least a bona fide reason why this man 
might mistakenly have assumed that other action was to 
be taken by the Court before he was to Act. 

I would suggest this to Your Honor: The man is here 
in court and his mother is here in court. That a specific 
date be set for trial, and if he doesn’t prosecute the action, 
for any reason whatsoever, then it be dismissed. But to 
me there is a substantial amount of money involved. There 
is a good legal theory. And I spoke yesterday with former 
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counsel to discuss the merits of the case and to get some 
background, and it was his opinion that it was a meritorious 
claim, and he said, ‘‘We withdrew with reluctance because 
of the reasons stated.”’ 

I am myself extremely concerned when substantive rights 
are lost because of procedural failings. 

The Court: Because of procedural what? 

Mr. Stack: Failings. 

The Court: By whom? 

Mr. Stack: Let me say this, Your Honor. If he was 
represented by counsel at the time this happened, I would 
say Your Honor would be justified in dismissing it. 

The Court: He was represented by counsel twice when 
this happened. Counsel couldn’t get him up here. 

Mr. Stack: Your Honor, in reviewing the file—and I did 
it hurriedly this morning—each time the case was listed 
he had a bona fide reason for not appearing. 

The Court: One was that he had to give a deposition 
down in Florida. 

Mr. Stack: That is correct, your Honor, and there was 
a telegram from an attorney. 

The Court: From a lawyer down there saying “T need 
this witness down here.”’ 

I thought the Court was pretty lenient up here to let him 
use that as an excuse, that he had to give a deposition in 
Florida, when here is a case set for trial. But it was 
done, in any event. 

Mr. Stack: The other reason it was continued was be- 
cause a key witness was critically ill and unable to travel. 
I agree, Your Honor, that sometimes fact situations are 
incredible. They tax your credibility. But in this case 
the man is credible to me. He has a bona fide reason for 
mistakenly relying. My feeling is you shouldn’t get in- 
numerable bites at the apple. I would say one last bite, 
and fix a specific date; and if for any reason at all he is 
not ready to try, then dismiss. But I am most concerned 
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myself not to see substantial substantive rights be lost 
because of procedural failings. ; 

The Court: The statute of limitations also would apply 
to your reasoning, wouldn’t it, in some similar case? I am 
not going to grant your motion. I deny your motion. 

Mr. Baker: I will prepare an order. 

The Court: Prepare an order. 

Mr. Baker: Thank you. 
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COUNTERSTATEMENT OF THE CASE 


Appellee believes that a counter statement of the case is neces- 


sary. 

The glaring omission from Appellant's brief of pertinent dates 
and other information from the record obligates Appellee to point out 
these facts to this Court since Appellant claims the trial Court's 
principal error was the refusal of the trial Court to reinstate 
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Appellant's cause of action after the cause of action "stood dismissed" 
under Local Rule 13. This refusal, Appellant claims, was an abuse of 
discretion by the trial Court. 


Appellant's cause of action was one for vandalism damage under 
a fire insurance policy issued by the Appellee. This cause of action 
was filed in the trial Court on February 20, 1959 (J. A. 4). An Answer 
thereto was filed on March 27, 1959 at which time the suit was at issue 
and was calendared (J.A. 4). The Defendant Appellee's Answer set 
forth several basic defenses relating principally to the Appellant's 
failure to comply with the terms of the policy in filing a proof of loss, 
failure to notify the Appellee promptly of the loss, failing to protect the 
property after the occurrence of the damage of the insured property, 


etc. 


Under the Local Rules then in effect, after deposition of the Appel- 
lant was taken, a Certificate of Readiness for Trial was then filed with 
the consent of the Appellee so as to place the suit on the Ready Calendar 
for the trial of cases. This first Certificate of Readiness was filed on 
May 26, 1959 (J.A. 4). 


The suit was pretried on March 15, 1960. It was then called up 
for trial for the first time on or about June 9, 1960, and at the request 
of the Appellant for a continuance, the case was removed from the Daily 
Assignment for Trial Calendar and the Certificate of Readiness stricken 
from the docket (J.A. 5). In order to again place the cause of action on 
the Ready Trial Calendar to be tried, a new Certificate of Readiness 
was required, and for the second time, Appellee consented to this Cer- 
tificate and the case was again placed on the calendar for trial on 
November 17, 1961 (J.A. 5). 


This case was then called for trial a second time on or about Feb- 
ruary 6, 1961. Again, Appellant requested a continuance. -A second 


time the cause was removed from the Daily Assignment Calendar for 


Trial. (Underscoring Supplied) 
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On May 4, 1961, Appellant's then counsel filed a Motion for Leave 
to Withdraw (J.A. 38), stating as his reasons the failure of the Appel- 


lant to cooperate with counsel in bringing the case to trial on two occa- 
sions, failure to communicate with counsel until the last moment 
requiring the case to be continued and failure to cooperate in other in- 
stances in the preparation of the case for trial. For the above reasons, 
counsel was permitted to withdraw from the case by the Court on 

May 23, 1961 (J.A. 39). From this point, for nearly sixteen months— 
May 23, 1961 until September 11, 1962—Appellant was without counsel 
(J.A. 6). 


Thereafter, on May 29, 1961, Appellee filed a Motion to Dismiss 
for Failure to Prosecute, sending copies of the Motion to the Appellant 
at his address of record. Appellant claimed by telegram that he did not 
receive notice of this Motion, although it was sent to him at his address 
of P.O. Box 1797, Titusville, Florida where he has resided practically 
all of his life (J.A. 55). Upon receipt of this telegram, the Court set the 
Motion to Dismiss for hearing on July 18, 1961. It was heard by the 
Court on that date and the Appellant personally appeared without counsel 
at this hearing. Upon the hearing of this Motion, the Court granted 
Appellee's Motion to Dismiss, but permitted reinstatement of the suit 
upon the payment to the Appellee of its costs of preparation for trial. 

It should be emphasized that at this hearing, the Court instructed the 
Appellant to obtain counsel and the Appellant agreed to do so (J.A. 54). 


Nothing further occurred in this cause from the date of the filing 
of the receipt for the payment of the Appellee's expenses on August 22, 
1961 until the Clerk of this Court dismissed this cause under Rule 13 
on July 25, 1962, effective as of February 23, 1962. 


Upon the receipt by the Appellant of the Clerk's Notice of Dismis- 
sal, he personally filed a Motion to Reinstate this cause. He also, at 
this time, employed counsel with whom he personally appeared on the 
date set for the hearing of the Motion on September 11, 1962. More 
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than 11 months had elapsed since the last paper or pleading was filed 
in this cause. Upon the hearing of this latter Motion to Reinstate, the 
trial Court pointed out that the cause had been dismissed once before 
(J.A. 57), that it had been called for trial on at least two prior occa- 
sions (J.A. 58), that on one of these occasions it had to be taken off the 
trial calendar, because the Appellant elected to attend a deposition in 
a suit in Florida, rather than appear in this jurisdiction for the trial of 
this suit here. (J.A. 62) 


SUMMARY OF ARGUMENT 


1. IT IS THE OBLIGATION OF THE APPELLANT TO 
DILIGENTLY PROSECUTE HIS CLAIM IN THE TRIAL 
COURT. 


2. IN THE LIGHT OF THE CIRCUMSTANCES IN THIS 
CASE THERE WAS NO ABUSE OF THE TRIAL COURT'S 
DISCRETION IN REFUSING TO REINSTATE THIS 
CAUSE. 


ARGUMENT 


IT IS THE OBLIGATION OF THE APPELLANT TO DILIGENTLY 
PROSECUTE HIS CLAIM IN THE TRIAL COURT 
Whenever a Plaintiff files suit it is his obligation to diligently 
prosecute his claim to judgment since he is the moving party seeking 
the aid of the Court. Plaintiff's suit then remains not tried and pending 
until it is dismissed or adjudicated. Baron & Holtzoff, Federal Prac- 
tice and Procedure, Volume 2B, Paragraph 918, page 138. See also 


Hackner v. Guaranty Trust Company of New York, 117 Fed. 2d 95, Cert. 
denied, 313 U.S. 559, 85 L.Ed. 1520. 


Rules of Court penalize a Defendant by granting a default against 
him, if he fails to answer a suit filed against him. Similarly, there are 
penalties imposed upon a Plaintiff who neglects to diligently prosecute 
any litigation he institutes and that penalty is the dismissal of his suit 
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for unnecessary delay. Baron & Holtzoff, Federal Practice and Proce- 
dure, Volume 2B, Paragraph 918, citing Barger v. B.& O. R. Co., 130 
Fed. 2d 401, 75 U.S.C. App. D.C. 367. In fact, Rule 41(b) F.R.C.P. ex- 
pressly authorizes dismissal for want of prosecution and thus gives 
formal sanction to what has long been regarded as an inherent power of 
the Court. Baron & Holtzoff, Federal Practice and Procedure, Volume 
2B, Paragraph 918, page 138, citing Boling v. U.S., 231 Fed. 2d 926. 


Since 1919—for more than 43 years—Rules of the Trial Court 
have provided for the dismissal of a Plaintiff's claim, if he fails to dili- 


gently prosecute his suit. In this period of time, by virtue of general 


orders of the trial Court and Local Rules, this penalty of dismissal 
against a Plaintiff's claim has been amended some six times and has 
culminated in Local Rule 131, The obvious purpose of this long estab- 
lished rule was to remove from the Court's dockets those cases that 
were either stale or without merit. Even today, the trial Court main- 
tains a system whereby it constantly clears from the current docket 
those cases in which no action has been taken within the required six (6) 


month period of time provided for under Local Rule 13. 


In 1958, Court delay was the subject of an article by Chief Justice 
Earl Warren of the United States Supreme Court wherein he stated the 


following: 
"The delay and the choking congestion in the federal 


courts today have created a crucial problem for constitutional 


i (a) June 16, 1919 —Initial order of the Court as to the dismissal of cases 
for failing to join issue after one year's time. 


(b) February 11, 1924 — Rule 74 inaugurated establishing rule for dismis- 
sal of cases for failure to prosecute for lack of diligence on the. part of a Plain- 
tiff. 


(c) June 29, 1937 — General term order of Court amending Rule 74. 


(a) June 26, 1941 — General term order of Court promulgating Rule 13 in 
lieu of old Rule 74. 


(e) June 24, 1958 — Executive Court Session revising Rule 13. 
(f) October 13, 1959 — Executive Court Session further amending Rule 13. 
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government in the United States—it is compromising the 
quantity and quality of justice available to the individual citi- 
zen and in so doing it leaves vulnerable throughout the world 
the reputation of the United States. 


Delay in the Courts is unqualifiedly bad. It is bad 
because it deprives a citizen of a basic public service; it is 
bad because lapse of time frequently causes deterioration of 
evidence and makes it less likely that justice be done when 
the case is finally tried; it is bad because delay may cause 
severe hardship to some parties and it may effect litigants 
differentially; and it is bad because it brings to the entire 
court system a loss of public confidence, respect and pride. 
It invites the brief wisecrack made a few years ago in a mag- 
azine editorial "Okay, blind, but why so slow 2?" 42 American 
Journal Judicature Society, Pages 6-7. (See also Delay in 


the Court by Zeisel, Kalven, Jr. and Buckholz, published by 
Little Brown & Co., 1959, and the five pages of bibliography 


on this particular subject on pages 289-303 inclusive ) 


IN THE LIGHT OF THE CIRCUMSTANCES IN THIS CASE 
THERE WAS NO ABUSE OF THE TRIAL COURT'S DISCRE- 
TION IN REFUSING TO REINSTATE THIS CAUSE 
Before acting on the Plaintiff Appellant's Motion to Reinstate this 

cause, the trial Court carefully inspected the record, (J.A. 46) dis- 
cussed the facts with Plaintiff Appellant's counsel, pointing out the 
obvious indifference of the Plaintiff Appellant to this litigation. Under 
the circumstances in this case, Appellee states there was no abuse of 
the trial Court's discretion in failing to grant Appellant's Motion 
(Slavitt v. Meader, 107 Appeals D.C. 396, 287 Fed. 2d 276). The facts 
in the case just cited are almost identical to those in this present suit. 
This case was also cited by Appellant in his brief on page 11. (See also 
Barger v. B. & O. R. Co., Inc. Supra) This Court has held that there 
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was no abuse of the trial Court's discretion in the following 


cases: 


Bridoux v. Eastern Air Lines Inc. 

214 Fed. 2d 207, 93 App. D.C. 369 

Cert. denied 348 U.S. 821, 99 L.Ed. 647 

(to refuse to vacate dismissal of counterclaim) 


McLeod v. D.C. Transit System, Inc. 

283 Fed. 2d 195, 108 U.S.C. App. D.C. 400 
(to deny Motion to set aside settlement and 
judgment within a year after entry) 


Mayfair Extension v. Magee 
241 Fed. 2d 453, 100 U.S.C. App. D.C. 48 
(to deny motion to vacate default after one year) 


Bryan v. Groff 

259 Fed. 2d 163, 104 U.S.C. App. D.C. 5 

(to grant summary judgment where opposing counsel 
failed to appear because he was engaged elsewhere). 


CONCLUSION 


WHEREFORE, Appellee respectfully urges that the decision of the 
trial Court be AFFIRMED 
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